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IN T~E 
Supreme Cou~t of. Appeals of Virginia 
AT RICHMOND. 
Record No. 1964 
THE. CENTRAL NATIONAL BANK OF RIOHMOND, 
Plaintiff in Error, 
versus 
~ I 
.FIRST AND MERCHANTS NATIONAL BANK OF 
RICHMOND, :Defendant in Error. 
PETITION FOR A WRIT OF ERROR. 
--- ----~.~~-~;r 
To the Hotwrable Chief Just·ice a1~d Associate Justices of tlt6 
Supreme Co'lttrt of Appeals of Virginia: · 
Your Petitioner~ The ·Central National Bank of Richmond, 
respectfully represents unto this Honorable Court that it 
is aggrieved by a final judgment of the Law and Equity 
Court of. the City of Richmond, entered on the 12th day of 
October, 1937, in a certain action at law wherein your Pe-
titioner sought to recover the sum of Ten Thousand Dollars 
· ($10,000) from the First and Merchants National Bank of 
Richmond on account of certain forgeries hereinafter to be 
mentioned. By said final judgment, the Law and Equity 
. Court of the City of Richmond ordered and adjudged that 
your Petitioner should take nothing by its action, save and 
except the sum of Three Hundred and Fifty-one Dollars 
( $351), with interest thereon, which sum had been deposited 
with the cl~rk of said court by Fi.rst and Merchants N a-
2 Supreme Court of Appeals of Virginia. 
tional Bank of Richmond, but which sum your Petitioner re-
fused to accept in full satisfa.e:tio~ of its said claim for Ten 
Thousand Dollars ( $10,000). 
Your Petitioner is .advised and avers that said Law and 
Equity Court of the City of ·Richmond erred in so ordering 
and adjudging that it take nothing by its said· action save 
and except said sum of $351. Wherefo~e, your Petitioner re-
spectfully presents this· its petition for a writ of error. 
A transcript of the record is herewith presented, and the 
references hereinafter made in this petition are to the pages 
of said transcript. Your Petitioner will hereinafter some-
times be designated as the '~Plaintiff", and the First and 
Merchants National Bank of Richmond as the ''Defendant'', 
in accordance with- their positions in the action in the trial 
court. 
STATEMENT OF THE F .A.OT.S. 
The facts in this case have ~een agreed to by a stipulation 
between the parties hereto, and reference is made to said 
stipulation for a complete statement of the facts involved 
(R., pp. 19-2~)~ However, for the ~onvenience of the Court, 
we shall undertake to summarize as briefly as a rather com-
plicated situation will permit, the most pertinent facts cov-
ered by said stipulation. 
On or about April 1, 1936, two men, who later proved to 
be forgers, ·opened what purpQrted to be a novelty shop in 
the Broad-Grace Arcade Building, in the City of Richmond, 
and at about' the same time also opened a checking account 
with the ·First and Merchants National Bank of Richmond 
in the name of John J. Clancy, a checking account with the 
State-Planters Bank and Trust Company, also in the name 
of John J. Clancy, a checking account with The Central N a-
tiona! Bank of Richmond in the name of Fred B. Reeves, 
and a checking account with the Bank of Commerce and 
Trusts also in the name of Fred B. Reeves. All of these 
accounts were f3mall, ranging usually from $200 to $500, with 
normal fluctuations, until the perpetration of the for~eries 
hereinafter set forth. By the normal conduct of the1r os-
tensible business and bank transactions, these parties cre-
ated and established an acquaintance and standing with their 
several bank connections (R., pp. 19, 20). 
Subsequently, and by methods unknown, they ascertained 
that T. Justin Moore (hereinafter desig-nated as "Moore") 
carried a substantial checking account with The Central Na-
. tional Bank of Richmond (hereinafter designated as '' Cen-
tral'' or as the ''Plaintiff"), and that he also earried a check-
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.ip:g account with the First and Merchants National Bank of 
Richmond (hereinafter designated as ''First'' or as t];le ''De-
.fendant"), and they stole from the office of said Moore a 
_number of his blank forms of checks on said banks, which 
said checks were thereafter utilized by them in the forgeries 
hereinafter mentioned (R., p. 20). 
. Under dat'e of May 22, 1936, 1'Ioore's signature as drawer 
.was forged on a check drawn o~ .his account with Central 
.in the amount of $8,500, "rhich said check was made payable 
to cash, and was endorsed as follow~ on the typewriter·: 
"First and Merchants National Bank, deposit to cr-edit of 
T. Justin Moore." (Exhibit No.3; R., p. 34.) Said check was 
presented to First on the same day for deposit to Moore's 
credit, and was accepted by it and duly credited to the check-
ing account maintained by Moore with First. Thereafter said 
$8,500 check was collected by the First from Central through 
the. Richmond Clearing House (R., p. 21). 
. On May 23, 193G, two additional checks were forged on 
Moore's account with Central, in the amounts of $4,500 and 
$3,475, respectively. Said $4,500 check was made payable 
to the order of ''B. R. Swift" and was endorsed "B. R. 
Swift", "John J. Clancy", "For Deposit only to John J. 
·Clancy'', and was deposited to the credit of John J. Clancy 
in his aooount with First (Exhibit No. 9; R., p. 45). Said 
check for $3,475 (not involved in this suit) was deposited to 
the account of Fred B. Reeves with the Bank of Commerce 
a:nd Trusts (Exhibit No. 10; R., p. 46; R., pp. 23, 24). -
Subsequent to the deposit of said $8,500 check to Moore's 
·credit with the First, and on J\{ay 23, 1936, Moore's signa-
_ture was forged on two checks drawn on his account with 
First in the amounts of $3,585 and $4,564, respectively. These 
checks were made payable and endorsed as shown upon the 
originals thereof filed as exhibits (Exhibits Nos. 6 and 7; 
R., pp. 42, 43). Said $3,585 check was deposited to Reeves' 
account with Central on J\IIay 23, 1936, and was thereafter 
collected by Central from First through the Clearing House 
on May 25, 1936 (R., p. 22). 
The second of said forged checks on Moore's account with 
. First (in the amount of $4,564) was likewise dated May 23, 
.1936, and was deposited in the State-Planters Bank and Trust 
, Company of Richmond to the credit of John·J. Clancy, there-
. after bei•ng collected from the First through the Clearing 
, House on May 25, 1936 (R., p., 23). 
Both of said forged checks .for $3,585 and $4,564 were 
.charg'ed against Moore's ·account with the First without his 
. knowledge or consent (R., p. 23). . · · 
Th~ ~hecking account of Fred B. Reeyes with Central ~on-
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'tained a c·ollected balance to his credit of $112.34 on May 23~ 
1936, when said forged check for $3,585 was deposited by 
him in said account, thereby increasing his balance with Cen· 
tral to $3,697.34. Subsequently, and on May 26th, the said 
Fred.B. Reeves withdrew from his said account with Central 
the sum· of $3,100 by two valid checks in the amounts of $2,· 
-850 and $250, respectively, leaving a balance to his credit 
with Central ·of $597.34 at the time the forgeries were dis-
covered. The checking account of _John J. Clancy with First 
_:had a collected balance to his credit of $107.24 on May 23, 
1936, when said forged check of $4,500 was deposited to his 
:credit in said bank. .Subsequent to the deposit of said $4,500 
a;nd on May 26th, the said John J. Clancy withdrew from his 
·account with First the sum of $4,100 by two valid checks, thus 
-lea~g to his credit there a balance of $507.24 at the time 
the forgeries were discovered (R., p. 25). 
· All of the above-mentioned forgeries were .first discovered 
on May 27, 1936, after the said Reeves and Clancy had ab:-
sconded. Central thereupon notified First of the forgery 
of said $8,500 check and of said $4,500 check (R., p. 24). On 
·May 29th, and after a conference between Moore and repre-
·seutatives of the four banks above mentioned, Central re-
-stored to Moore's account with that bank the entire sum 
~charged against his account as a result of said forgeries, i:~:1-
cluding the sum of $8,500 which had been transferred from 
Moore's account with Central to Moore's account with First 
as aforesa:id (R., p. 26). 
In: so restoring said $8,500 Central acted in reliance upon 
·and in consideration of the giving to Central by Moore of 
his check for $8,500, dated May 29, 1936, and drawn on First. 
Said check was drawn by Moore on First in good faith, and 
accepted by Central in good ·faith, in reliance upon the be-
lief that First was legally liable to honor said check, and 
further in reliance upon the statement by an officer of First 
·which was interpreted by Central and Moore as indicating 
a recognition of said legal liability (R., p. 26; see Exhibit 
No. 16). . 
· First thereafter, on June 1st, dishonored and refused to 
pay said check of $8,500 so drawn by Moore, and at all times 
since (despite the statement made by its officer in the con-
ference aforesaid) has disclaimed all liability whatsoever to 
Moore and/or Central on account of its having honored and 
paid ~aid .two forg·ed Ghecks · qn Moore's account in the 
~:t:r;nounts. of $3,585 and $4,564, respe~tively (R., .. p. 26). 
· Subsequently thereto ~Ioore assigned unto .Central, in con-
sideration of ~hat bank's having restored to him the en~ire 
· $8,500 in question, all rights and claims which he may have 
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had against First on account of, or arising out of, the pay-
ment by First of said two forged checks on his account (R.; 
p. 27). 
First also declined and 1refused to return or restore to 
Central said balance of $507.24 remaining to the credit of 
John J. Clancy in First, and representing a part of said 
sum of $4,500. transferred from Central to First by the 
forged check of that amount heretofore mentioned, and Moore 
has likewise assigned unto Central all of his rights and 
claims on account of or arising out of the retention by First 
of .said bala:nce of $507.24 (R., p. 27). 
Neither Moore nor any of the banks mentioned herein has 
recovered, collected or received any sums from the two said 
forgers or either of them (R., p. 27). 
On or about May 28., 1936, Central instituted an attachment 
proceedings in the Circuit Court of the City of Richmond 
against Fred B. Reeves and E. G. Pitt, as principal defend-
ants, and Bank of Commerce and Trusts, as co-defendant, 
wherein a principal indebtedness of $3,4 75 arising out of the 
aforesaid forgery of a check in that amount was asserted. 
The Bank of Commerce and Trusts has filed with the clerk 
of said court a statement showing that it is holding the sum 
of $483.72 pending the outcome of said attachment proceed~ 
ings, said sum being the balance remaining in that bank to 
the credit of Fred B. Reeves (R., p. 28). · 
At the same time, Central instituted another attachment 
proceeding in the Circuit Court of the City of Richmond 
against ''John J. or John Y. Clancy and B. R. Swift'' as 
principal defendants and the First and Merchants National 
Bank and State-Planters Bank and Trust Company, as co-
defendants, wherein a principal indebtedness of $4,500, aris-
ing out of the aforesaid forgery of a check in that amount, 
was asserted. The First and Merchants National Bank of 
Richmond has ·filed ·with said Circuit. Court its formal answer, 
offering to pay into said court, subject to its order, the sum 
of $507.24, being the balance remaining in that bank to the 
credit of John J. Clancy (R., p. 28). 
No action has been taken in either- o~ said attachment pro-
ceedings, other than that hereinabove described, and with 
the exception of the usual ·notices of publication (R., p. 28). 
·Central agreed at the time of the trial of this case below 
not to prosecute said last-mentioned attachment suit to a final 
judgment in said Circuit Court until the final disposition of 
this case. Moreover, Central at all times has recognized, 
and hereby admits that if it recovers in this suit said Qal-
ance of $507.24 remaining in First to the credit o£ John J. 
Clancy, it will not be entitled to a second recovery thereof 
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in said attachment suit, and in such eyent ·agrees to dismiss 
the same as to First. 
It was further stipulated that both Central and First acted 
m absolute good faith, and without actual negligence in any 
respect. . 
The proceedings in the trial court 'vere in the following 
sequence : Central :filed its' notice of motion· for judgment 
against First in the amount of $10,000 on August 26, 1936 (R., 
p. 1), and :First filed its grounds of defense on September 
14, 1936 (R., p. 11). Thereafter, and on April 29, 1937, the 
stipulation above mentioned was duly :filed, a jury was waived 
and by agreement all·matters of law and fact were submitted 
to the court (R., p. 18). Oral argument was had, and briefs 
submitted, and the trial court, not being advised of its judg-
ment, took the matter under advisement. 
More than five months after the submission of the cause, 
and on October 12, 1937, the trial court rendered its judg-
ment here in question (R., p. 78). No findings of fact or la;w 
were made by such co'lt.rt; n.or u1as any opinion or memoran-
dum written. · 
The judgment rendered was against Central on the en:. 
tire controverted claim asserted by the notice of motion. At 
the time of the trial, and by virtue of the facts established 
in the stipulation, the claim made against First aggregated 
$8,409.90 in principal amount. This aggregate amount was 
~omputed as follows : The $8,500 forgery deposited to Moore's 
account in First, plus said b&lance of $507.24 remaining to the 
credit of Clancy with First, made a total gross claim of 
$9,007.24. Central conceded in its notice of motion, how-
ever, that for the same reasons it was entitled to recover 
said balance of $507.24 remaining in Clancy's account, First 
was entitled to recover said balance of $597.34 remaining in 
Central to the credit of Reeves. Therefore, the gross claim 
of $9,007.24 was subject to an admitted offset of $597.34, 
leaving an aggreg·ate net claim of $8,409.90. 
First, in its grounds of defense, admitted its liability to 
Central to the extent of $351, which represented the differ-
ence between the $8,500 accepted ~y First and deposited to 
Moore's account, and the sum of the two forg·ed checks for 
$3;585 and $4,564 unlawfully charged by First against said 
$8,500. Prior to the entry of the judgment here in question, 
First paid this $351, plus interest thereon, into court, thereby 
reducing the net claim asserted against it by Central to $8,-
058.90.· . . ' 
,Centr~l n<;>w respectfully prays that the judgment of the 
trial GOurt, denying in full its claim for said $8,058.90, be 
reviewed and reversed, and that final judgment be entered in 
its favor for said amount with interest and costs. 
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ASSIGNMENT OF ERRORS. 
Plaintiff in err:or, the Central National Bank of Rich-. 
mond, as8igns and relies upon the following errors: 
1. The trial court err~d in failing to hold that Central was 
entitled to recover from Fir.st the principal sum of $8,0f)8.90, 
as claimed in said notice of motion. · 
2. The. trial court erre.d in failing to hold that First was 
liable to Central, either in its own right or as assignee of 
the rights of Moore, for said $8,500 accepted and deposited 
by First to Moore's account, and thereafter charged by First 
with two forg·eries drawn thereon in the amounts of $3,585. 
and' $4,564. 
3. The trial court erred in failing to hold that First was 
liable to Central for said balance of $507.24 remaining to the 
credit of Clancy with First, and representing a part of the 
proceeds of said $4,500 forgery drawn on Moore's account 
with Central. · 
4. The trial court erred in entering its said final judgment 
.in favor of First on the claims asserted by Central in its said 
notice of motion. 
I. 
STATEMENT OF CENTRAL'S POSITION . 
. A substantial loss has resulted from the forgeries involved 
in this case. The entire sum of $16,475 (representing the ag-
g·regate of the three forgeries charged against Moore's ac-
count with Centr,al) has been made good to Moore by virtue 
of Central's having restored his balance there in full. In 
so restoring the $8,500 transferred to }i!oore 's account with 
First, Central acted in reliance upon, and in consideration 
of, the giving to Central by Moore of his check for $8,500 
drawn on First; and in further reliance uyon the agreement 
of Moore to assign to Central all of his nghts against First 
on account of said $8,500. The question presented to the 
trial court, and now submitted to this Honorable Court, is 
whether Central must be the ultimate loser of this aggregate 
sum of $16,4 75, or whether a part of the loss must under 
the law be borne by First on account of its conduct as afore-
said. In view of the complicated nature of the case here pre-
sented, it will be helpful to summarize briefly the legal posi-
tion which at all times has been taken by Central. 
As to the $4,500 check forged on Moore's · account·with Cen-
tral and deposited to the credit of Clancy with· First, only 
g 
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the balance remaining of $507.24 is sought to be recovered in 
t~is action. Under the authorities herei~after set forth, it is 
believed that First was a bona fide holder for value in due 
course of said $4,500 check, except to the extent of said bal-
ance of $507.24, and that therefore Central must bear the 
loss occasioned by this particular forgery to the extent of 
$3,992.76. Such authorities clearly establish that Central is 
entitled to recover said balance of $507.24. 
Central also recognizes that it must bear the loss of said 
·$3,475 check forged on Moore's account with Central and 
if.eposited to Reeves' account with the Bank of Commerce 
a~d Trusts, except to the extent of the balance of $483.72 re-
maining there.• Gentral therefore recogniz~s an aggregate 
loss, believed to be imposed upon it by law, of $6,984.04 
resulting from two of said three forged checks drawn on 
Moore's account with it. 
However, with respect to said $8,500 deposited to lJ.foore's 
accownt with First, an entirely different situation eansts. First 
never became a bona fide holder for value of said $8,500, and 
therefore First is obligated by law to restore this sum· to, 
.Central. This is true because First never paid out any law-
ful consideration for said $8,500 sum. The subsequent un-
lawful action of First in charging ag·ainst 1\foore 's account 
the two forgeries of $3,585 arid $4,564, is manifestly not the 
payment of value in good faith within the contemplation of 
law. Prior to the dec-ision. below, no bank had ev-er been per-
-mitted to discharge its lawful obligations, or to place itself in 
the position of ha,vin,q given val1te in good faith, by paying 
out of a depositor's account any amount on a forged check. 
Plaintiff's position herein is made plain by a comparison 
of the situation with respect to the said ·$8,500 sum, with 
the facts surrounding said $4,500 sum transferred by a forg-
ery from Central to Clancy's account with First. The mere 
-placing of this sum to Clancy's credit did not constitute First 
a holder for value in due course. However, Clancy thereafter 
dr~w valid checks against his account, which said valid checks 
· were honored and paid by First, thus leaving only the balance 
of $507.24. In paying out money on such valid checks, First 
then actua~ly parted with value in good faith for the first 
time, and to the extent it so parted with value, the authori-
ties hereinafter cited preclude Central from recovering on 
said $4,500 forgery. However, no valid checks have ever been 
· paid by First on said $~,500 placed to Moore's credit in that 
bank, and therefore First, having parted 'vith no value in con-
•This balance is not involved in this suit, recovery thereof 
· .. being sought in the attachment proeeeding'S aboye mentioned. 
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nection therewith, is legally bound to restore the same to 
·Central. 
·Thus, in summary, this is a suit designed to compel restora-
tion of a sum of money transferred from Moore's account 
with Central to Moore's account with First, and as to which 
First has parted with no value cognizable at .law. It is 
brought by Central in its own right, and also as assignee of 
all of Moore's right~ against First. 
In the arg1llD.ent which follows, we shall consider first the 
legal basis of the claim ·of Central in its own right, and sec-
ond the legal ha~is of its claim as the assignee of the rights 
of Moore. 
II. 
CENTRAL IS ENTITLED IN ITS OWN RIGHT TORE-
COVER AGAINST FIRST. 
The cases are myriad which involve the rights and liabili-
ties of banks growrng out of the honoring and paying of 
forged negotiable instruments. Careful search, however, has 
· _ failed to disclose any case precisely analogous on its facts 
to the one here presented. It is necessary, therefore, to de-
termine and apply the applicable principles . 
. (1) _The Doctrine of Price y. Neal. 
Perhaps the earliest authoritative case fnvolving the rights 
and liabilities as between a drawee bank (which has paid a 
forgery) and a holder bank (which has presented the forged · 
instrument for payment and received the proceeds thereof), 
is Price v. Neal,, 3 Burr.l354, 97 Eng. Reprint 871 (1762). 
Lord Mansfield, who decided the historic case of Price v. 
Neal, there announced the rule that where a holder for value 
in good faith presents to the drawee a bill of exchange 
(check) to which the name of the drawer has been forged, and 
the drawee pays the ·instrument, the holder and drawee be-
ing alike ignorant that the signature of the ostensible drawer 
was forged, the drawee cannot thereafter recover the payment 
made to the holder. The reason for this rule is usually stated 
to be the rather arbitrary one that the drawee is bound to 
know the signature of the drawer, and accordingly accepts 
or pays an instrument drawn on it ·at its peril. 
Although often criticized, the overwhelming majority of 
eourts and. text-writers have adopted and applied the rule of 
Price v. Neal in this country. However, since such rule is 
an exception to the well-settled equitable doctrine permitting 
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the rec~very of money paid under a mistak~ of fact, court$ 
have applied said rule strictly, always seeking to avoid the 
harsh result thereof wh~re the facts of the case permitted. 
It is also gep.et•ally recogniz~d that the doctrine of Price 
v. Neal has been carried into the Negotiable InstrumE}nts Law 
by that ~ectiQp. th.er~Qf which. provide~ as. foJlow&: 
''The acceptor by acceptipg th~ instrq.me.P.t e:ngages that 
he will pay it a~cording to tlie tenor of hi& aecept&:nce, and 
admits-(1) the existence of the drawer, th~ gentrlneiJ.ess of 
his signature, and his capacity and auth9rity to qraw the in-
strument * • ~ . '' (Sec.· 5624, Code of Virginia, lf)36.} 
The view .that the Uniform Negotiable Instruments La'v 
adopts the rule of Price v. Neal is fully considered and af ... 
1irmed in the leadi:qg· cas~ of First National B.ank v. United 
States National f.Jan"/f, 197 P.p.c. p47, 14; A.. L. R. 479 (Ore., 
1921). In that ,case, in referring to Section 62 of the N e-
gotiable In~truments La.w (Ore! Laws, Sec. 7854:), the court 
said, ''The doctrine of Price v. Neal has beep. carrie<i into the 
Uniform. Negottabl~ Instrument~ Law". Said Sectio:q 62 of 
the Orego.n Law if~ identical with ~~id ~eQttQI), ' {)624 of the 
Oqcle of Virginia, a..bove. quoted. II). frr.rth~r pomting out that 
said section lnchicle.s the payment as well as th~ acceptapc~ of 
a negotiable instrument,· the court said: 
''The courts have ruled that Sec. 62 is merely a legisla-
t~ve ~f.firmation of the rJlle an.Jlpupced iP Price v. N e~l, and 
that this se~tion inclqcle~ the payment a~ well a~ th~ accept-
ance of a negotia.b.le im~trqment, on the theory that the se~tion 
was intended as a l~gislative aQ.qption of th~ ~ntir~ d..o~trip.e 
of Price v. N etd.'' 
In addition. to tl1~ numerous. aut}loriti~s ~it~d in First N a-
tional Bank v. United States N q,tio·na~ Bank., s~pra, refere:nce 
may be had to the follo,ving anil.otations for ad<Utional ca!:fes 
supporting the views above expr~E!eeQ.: 
Annotation in 12 A. L. R., at page 1089. 
Annotation in 16 A. L. R., at page 1125. 
Annotation in 71 A. L. R., at page 337. 
Annotation.. in 10 ~- R. A. (N. S.), at page 63. 
Annotation in 25 L. R. A. (N. S.), at page 1308. 
Annotation in l"· R. A. 19.154, ~t page 77. 
(2} Undter the Doctrine of Pt·ice v. N eql, the prawee B(lln~\ 
May Recover Fro'Yf~ a Holder Bank Whwh lias Not 
Parted With Valtue in. Good F(Jiith! 
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It has been seen above that under th~ rule of N egoti~ble 
Instruments Law known as the doctrine of Price v. N e(it, the 
drawee bank which honors a forged check is ordinarily pre-
cluded frqm recovering back th~ proceeds thereof fro~ the 
holder. -4 corollary of thi~ doctrine, sornet~es s~iq. to be 
an exGepbon thereto, b~t umversally conceded to be troe, ~tl­
low& the drawee to recover funds p~id o-ut on a forged clle!Jk 
fro~~ holder who has pot parted with val~~- ·Or, as usuaUy 
stated, the doctrine· of Price · v. N·eal prevepts recov~ry by 
the drawee bank only where the holder has paid value i.p. 
good faith. 
Th-us, in thi!S case1 Central (the dra'wee of said $8,500 ~nil, $4,500 checks) 'lnay reco'lJer from Pirst (the holder therefJf) 
the proceeds of said checks if, and to fh,e extent that, First 
has failed to pay value in good faith (Jn (u:co'l,fnt thereof~ The 
authorities supporting this· view are roo'ted in the very case 
of ~rice v. Neal itself. 
Thus, Lord Mansfield emphasized in. that case t4e f~~t that 
·the bill qf exchange there in· q"Qestion had been endors~<l. to 
the defenq~nt a for a faAr (tnd, 'lialuabl~ cpnsid,er(l,tion wh:ich 
he had bona fide paid ~ ~ * . '' (Italics supplied.) 
In 7 Corpus Juris, fi-t p~ge 688, ~fter stating th~ g~~eral 
doctrine of Price v. Neal, it is said: · '· 
"But rep~Ylflel1~ (of ~he proceeds of ~ forged 9heck} IrJ.~Y 
be compelled wh~r~ the -eer&o:q who rec~ived "the mo~ey was 
not a holder fot~ value * * t~c • '' · 
. In. ¥ichie, Bank~ ft?-1¢1 Banking? Vol. p, ~eGtion 2657 th~ s~e 
view IS expressed as follows : · 
"While it h~~ oft~n p~~n st~tteq a~ tP.e gener~l rule that 
if the drawee of ~ bill of excha11g·e, to which the drawer's 
Ila~e has qe~n forgeq7 ~ccepts , or pays the sam~1 he Qp.D-
nelther rep~diate th~ ~cceptan~e nor :recover the ptop.ey paid, 
since he is bound to lq1ow the drawer's stgnature, ~n4 that, 
havi'f!g paid a check1 a 'Qank cannot be heard tQ say that the 
sig11ature of the make1~ was not ge:p.uirie, or recover ori the 
gro"Qnd that th~ saiJle was forged, yet it has ~een he~d in 
'll'lfmerous decisions that the doctrine as to the eff cot af ac-
ceptance or pay1nent of negotiable paper be~rin_q >the for,q~d 
$ignat1tre of 'the maker applies ·(H'tlJi in favor of i)ne 'tfJho i$ a 
bona fide hali(,er for value ·of the instnt.'lrtent w'!Liok tit.rns out 
to have been forge(), and has no appl·ication in behalf of one 
. acquirirtg the paper in the absence of a-ny cansideration what-
ever therefo·r. either present or p(Lst, '' (Itali(}S Sllpplied.) 1 
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.Siinilarly; in 5 Ruling Case Law, at p. 553, the identical 
y.iew is expressed. !",r~ere, it is said : 
. ''If a bank, in the ordinary course of its business, pays a 
check purporting to be signed by one of its depositors to one 
who"~* :If: ... tool;, it in good faith for value, the money cannot be 
.recovered back on the discovery that the check is a forgery. 
It is equally well settled that the bank may recover such pay-
ment when made to one who is not a bona fide ·holder of the 
forged check.'' (Italics supplied.) 
The view above expressed is stated and applied in the re-
cent case of Arnericq,n 8ur·cty Company v. Industrial Savings 
Bank, 219 N! W. 6R9, 60 A. L. R. 236 (~Hch., 1928), where the 
Supreme Court of Michigan said : 
"While text-writers and courts have not ·au agreed upon 
the general proposition as to the right to recover the money 
paid by a bank on a ·forged check of its customer, there is sub-
stantial agreement that s·uch recove·ry may be had where the 
payee (holder) is not a holder in due course nor a holder for 
value and .in good faith.''· (Italics supplied.) 
Another leading case· ·announcing and applying the view 
that the drawee bank may recover funds paid out on a forged 
check where the holder of said check has not paid value there-
for cognizable at law is Title G'ltaranty and Trust Co. v. Haven, 
196 N. Y. 487, 89 N. E. 1082, 25 L. R. A. (N. S.) 1308. In that 
·case the pertinent part of the Court's opinion was as follows: 
''Both the referee and the judge who wrote the prevailing 
opinion below thought that the case was contJ;olled by Sec. 
112 of the 'negotiable instruments law ( Consol. Laws, Chap. 
38), which provides that the acceptor of a negotiable instru-
ment admits 'the existence of a drawer, the genuineness of 
his signature, and his capacity and authority to draw the in-
strument'. This enactment is merely declaratory of the com-
mon law. The leading English case in ·which it is enunciated 
is .Price v. Neal, 3 Burr. 1354, decided by Lord Mansfield in 
1762. The leading New York case to the same effect is N a-
tional Park Bank v. Ninth Nat. Bank, 46 N.Y. 77, 7 Am. Rep. 
310. But the doctt·in.e of these dec·isions, now found in the 
rule fbrmulated by Sec. 112 of the negotiable instruments law, 
applies orily in favor of one who is a holder for value of the 
instrument which turns out to ha.ve b-een forged. Thus, Lord 
Mansfield in Price v. Neal, s·upra, duJelt u.pon the fact that the 
bill of exchange there in questiO'l~ had been indorsed to the de-
Central N atl. Bk. v. First ~ M~rcllants N atl. Bk. 13 
fendant 'for a fair and val'I.UJ,ble co-nsideration which h,e had 
bot~a fide paid', and in the leading New York case (NationoJ, 
Park·v. Ninth Nat. Ban-k, supra), it appeared that the draft 
had been discounted by the Livingston National Bank and in-
dorsed to the defendant, which was a bona fide holder. The 
rute, therefore, that he who accepts a negotiable instrument to 
which the drawer's name is forged is bound by the act, and 
can neither repudiate the acceptance nor recover the money 
paid, has no a.pplication in behalf of one who has acqu,ired the 
paper in the a.bse'IWe of any consi(leration 'Whatever therefor. 
either present or past.''. (Italics supplied.) 
It is perfectly manifest from the foregoing authorities that 
Central (as the drawee of these two forgeries) is entitled.iri 
its own right to recover the proceeds thereof from First un-
less the latter is in the position of having· parted with value 
in .good faith. In the next succeeding sections of this brief 
we shall consider the sole remaining question, namely, whether 
under the circumstances here involved First did in fact part 
with value in contemplation of law. 
(3) The Mere Giving of Credit Upon Its Books Did Not Con-
stitute First a Holder for Value. 
It will be remembered in the instant case that with respect 
to the forgery for $8,500, First accepted the same, and pur-
suant to the typewritten endorsement thereon, and in accord-
ance with the instructions on the deposit slip, deposited said 
$8,500 to the credit of Moore in his regular checking account. 
This state of facts is to be contrasted with the situation usually · 
obtaining in forgery cases where the holder bank pays out cash 
at the time it acquires the forged instrument in question. 
Under such circumstances, the authorities in point have 
unanimously held that the mere giving of credit on the books 
of the bank does not constitute such bank a holder for value 
within the doctrine of Price v. Neal; and therefore in the ab-
sence of valid checks being subsequently charged against said 
credit prior to notice of the forgery, the -drawee bank is per-
mitted to recover from the holder bank. · 
· A leading authority, and one believed to be determinative 
of this case, is First State Bank v. Fir.c;t N ation,al, Bank, 314 
ill. 269, 145 N. E. 382 (1924). There, the Supreme Court of 
Tilinois held that under the Negotiable Instruments Law (as 
adopted in both Virginia and Dlinois) the drawee bank could 
recover the proceeds of the forged check from the holder bank, 
to the extent that such bank had merely given credit upon 
its books. Such recovery was allowed on the theory that the 
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holder bank had not parted with value on account of the 
forged check in question. , 
The facts there involved were as follows: A check in the 
amount of $885 was drawn on the State Bank payable to the 
order of" A. P. Holt", and the forged signature of the Farm-
ers' Cooperative Company was placed thereon-as the draw·er. 
The forger, who designated himself as Holt, endorsed said 
check and presented the same to the First National Bank of 
the same city. At his request, s1.te~~ bank paid him $385 in cash 
and credited the balance of $500 to an account opened in the 
name of A. P. Holt. Said check was presented to the State 
Bank, the drawee, through the local clearing house, was duly 
paid, and was so stamped. Shortly thereafter, the forgery 
was discovered, and action was instituted by the State Bank 
against the First National Bank to recover the full amount 
of $885. (Before said action was instituted, the State Bank 
restored to the Cooperative Company's account the full 
amount of the forged check.) 
·The court held that no recovery could be had on account 
of the $385 which had been paid out in caSh at the time the 
holder acquired the forged check; but further held that as to 
the $500 credited to the account of "A. P. Holt", and not 
thereafter withdrawn by valid check, the First National Bank 
was not a holder which had paid value in good faith, and 
that, therefore, the State_ Bank could recover that sum. The 
pertinent part of the court's opinion follows : 
''Appellant contends that since appellee paid the check 
it is estopped to deny that the drawer's signature is genuine. 
On the contrary, appellee insists (1) that appellant, to the 
extent of the fund in its possession at and after the time it 
received notice of the forg·ery, is not a holder in due course . 
• 
''The rule generally accepted is that, as between equally 
innocent persons, the drawee who pays money on a check or 
draft the signature- to which was forged cannot· recover the 
money from the one who received it. (Price v. Neal, 3 Burr. 
1354; First Nat. Bank of Quincy v. Ricker, 71 I~l. 439; United 
States v. Bank of New York, 219 Fed. 648; Dedha;m,Nat. Bank 
v . . Everett Nat. Bank, 177 Mass. 392; 4 Harvard Law Review 
297, 299.) 
* • 
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"·'A bank is not a holder in r.l1te course of a negotiable in-
8tntment if it has given nothin,q of va~ue therefor beyond a 
credit to the former holder as a deposztor 1• and has not hon-
ored his checks upon or in a.ny way botmd itself to account 
to so'meone for the deposit. (Warm:an v. First Nat. Bank, 185 
Ill. 60.) .A bank which has notice that· a deposit is in reality 
the fund of another 'may ref'use to honor the check of the de-
positor. (Hanna v. Drovers' Nat. Bank, 194 Ill. 252.) After 
appellant had given the person who presented the ·check 
$385.10 in money, it was still unable to protect both itself and 
the appellee so far as the sum credited as a deposit was con-
cerned. (Woodhouse v. C·ratndell, 197 IlL 105; American Ex-
change Bank v. Mining Co., 165 I d. 103; Otis v. Gross, 96 I d. 
'612; Ward· v. Johnson, 95 Id. 215.) To the extent of $500 
appellant had not parted ~vitlt anything of·value on the check. 
When it was. apprized of the defect in the title to the check 
it could not then be held to be a. holder. of the instrument in 
due course to the extent of the sum not paid thereon. (Ne-
gotiable Instruments Act, Sec. 54.) . So far as the sum 
credited as a deposit is concerned the equities are not equal, 
a•nd to that extent a case is not presented where one or two 
innocent persons must suffer a loss in any event. If that 
sum is repaid by appellant to appellee appellant will sustain 
no loss. By refusing to refund it will increase its property 
at the appellee's expense. Appellee is therefore entitled to 
recover from appellant the sum of $500 credited as a deposit, 
with interest thereon at the legal rate from the date demand 
~was made therefor." (Italics supplied.) 
Also to the same effect is the opinion of the Supreme Court 
of Pennsylvania in the case of [!nited States National Book 
v. Union National Bank, 268 Pa. 147, 110 Atl. 792 (1920), 
·where, in sp~aking· of this problem, the court said: 
''If the proc~eds of the forged instrument were in the 
hands of the agent, or the principal, at the time notice was 
given of the forgery, there was no damage and the right of 
recoupment was complete, regardless of negligence. This is 
an elementary principle of law. How can one who has in his 
· pocket, innocently it may be, money which he does not own 
and which was placed there as the result of fraud, theft, 
or the like, complain if he is compelled to return the money Y 
He suffers no damage; and if Franklin Bm~k had this money, 
or United States Bank had not pair.l it out, how coUld it be 
contended .at that time that United 8tates Book suffered a~y 
. da;mages and had a right of action against the Union Ba;nk 
if Fr(lnklin paid1 '~l'here is no ,r;tronger or better established 
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principle of law or public policy than that which holds thOtt no 
one shall be allowed to retain th(~ consideration reooived by 
'/l,im on a forged instrument, houJe'l.'er innocent he may be, un- . 
~ess he can invoke the aid of the doctri'lu3 of estoppel.' Welch 
v. Goodwin, 123 Mass. 71.'' (Italics supplied.) 
In Commercial, Etc., Bank v. }l'irst N a.tional, Book, 30 :hid. 
11, 96 .Am. Dee. 554, the Supreme Court of Maryland arrived 
.at an identically similar result to that reached by the Su-
.preme Court of Dlinois in First State Bank v. First National 
Book, supra. The headnote found at page 555 of 96 Ameri-
can Decisions adequately shows the Court's holding: 
· ·"Where Ba'Dk A, in Entire Innocence and Without Sus-
picion of Forgery, Received in Course of Business Forged 
·Check on Deposit for $4,600.15, purporting tQ be drawn upon 
·Bank B by one of the latter's customers; where Bank A sent 
-it through the regular channel of communication for payment 
to B, upon which the law cast the duty and obligation of 
knowing the maker's signature·; where A adopted it as genu-
ine, and actually paid it to B, and after such recognition and 
·payment, and on the faith thereof A paid over $4,500 to the 
one who deposited the forged check, and who drew against 
his deposit for that amount; and where B sues A to recover 
the whole amount, $4,600.15, refunded by B to B's real de-
positor, after the forgery was discovered,-...4 is not liable 
for the $4,500 paid out by it, but is liable for the $100.15 left 
to the credit of the one who deposited the forged check.'" 
· (Italics supplied.) 
In the rather recent case of A·mericatn Surety Co. v. Indus-
trial Savings Bank, 242 Mich. 581 60 A. L. R. 236 (1928), 
the drawee bank, which· had honoreh a forged signature, was 
permitted to recover the proceeds of said forgery from the 
·holder bank, where it appeared that the proceeds of said 
forgery had merely been placed to the credit of the depositor 
in the holder bank, which er~dit had not been checked upon. 
The Court based its decision squarely upon the rule that the 
doctrine of Price v. 'Neal does not apply where the defend-
ant ba'Ilk is not a holder for value. The Supreme Court of 
Michigan said: 
''Was defendant.· bank the .holder of this check in· due 
. course Y Had it parted with value 7 Was it under our de-
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cisions a bona fide purchaser Y The bank did not buy and pay 
the cash for this check. As has been stated, on February 8 
the account of the construction company. was credited by de-
fendant bank with the amount of the three checks deposited, 
$2,899. 75. On the smne day defendant cashed a forged cheek 
on this account for $1,200, leaving a balance of $1,699. 75, 
credit for that day's transaction. The check in question was 
for $1,168.75, much less than the credit. It was paid to de-
fendant bank the next day by plaintiff's assignor. It will be 
thus seen that what defendant bank .did was to credit its 
customer's account instead of paying cash. There is noth-
ing in the record showing, or tending to show, that the ac-
count of the construction ·company was ever reduced below 
the amount of the check. It is well recognized in this juris-
diction that this does not render the bank a holder in due 
cour~e unless the credit is used, or at least drawn down be-
low the face of the paper, and, if not entirely used, then only 
tQ the amount paid. In New Jersey Title Guarantee lt T. 
Co. v. McGrath, 239' Mich., 404, 21.4 N. W. 195, Chief Justice 
Sharpe thus stated the rule: 'If plaintiff discounted the note 
and credited the Lynch CO'Ilstruction Company's account with 
the proceeds, it was necessary, in view of the defense, for 
plaintiff to show that the Lynch Construction Company had 
exhausted that credit at the maturity of the note.' " 
Although not involving a forgery, the Virgin,ia case of 
Miller v. Norton, 114 Va. 609, recognizes the well-settled rule 
applied in the foregoing cases. In the Miller Oase, our Court 
said: 
''In this country, though the rule seems to be different· 
in England, it is settled that the mere giving of credit to a 
depositor's account of a check does not constitute· the bank 
a holder for value, but in order to have that effect the credit 
must be drawn upon. Tiffany on Banks and Banking, pp. 
39-40, and cases cited; 7 Cyc. 929, and eases cited." 
·The foregoing cases establish, beyond successful contra-
vention, that where the holder of a forged check has merely 
given cred~t upon its books for said forgery, it is not a holder 
for value. It is, therefore, clear in the instant case that First 
did not part with value by the crediting of Moore's account 
with said $8,500, or by the crediting -of Clancy's account with 
said $4,500. 
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(4) First Has Conceded That the Giving of C1·edit Upon Its 
Books Did Not Constitute It a Holder for Value Within. 
· the Rule of P1·ice v. N eaJ,. 
The citation of authority for the proposition that the giv-
ing of credit did not constitute First a holder for value in 
good faith, has perhaps been unnecessary in this case. The 
soundness of such proposition is now conceded by First. 
In its Third Ground of Defense, :B,irst admitted that Cen-
tral was entitled in this action to recover the difference be-
tween the $8,500 credited to Moore's account, and the ag-
gregate amount of the two forgeries ($3,585 and $4,564) sub-
sequently and unlawfully charged .by First against said $8,-
·500 credit. That is, First admitted Central's right to re-
cover the sum of $351, being· the remaining credit balance on 
its books after charging against said $8,500 the two forgeries 
above mentioned. Indeed, as hereinabove stated, First ac-
tually paid this sum of $351, with interest thereon from 1\fay 
29, 1936, to the clerk of the trial court prior to the entering 
of the judgment below. ., 
Althoug·h admitting that it did not pay value in g·ood faith 
on account of said $8,500 by the giving of credit on its books, 
First contends that such yalue was subsequently paid by it 
to the extent of $8,149 '\vhen it unlawfully honored and paid 
' said forged checks for $3,585 and $4,564. In other words, 
First admits that it paid no value of any kind for said $8,-
500 until it attempted to charge against the credit established 
thereby the two forgeries aggregating $8,149. 
In short, the clajm is made that First ''paid value in good 
faith'' py honoring two forgeries ! As will now be shown, 
until the decision by the court below, it had never been held 
that the honorin,g of forgeries con.stituted the payment of 
value in good faith.* 
( 5) The Subsequent UnlQIUJful Acts of First in Attempting to 
Charge the Forgeries of $3,585 and $4,564 Against the 
$8,500 Credit to Moore's .A.cco'ltnt Did Not C onstit'U,te th'e 
Payment of V aluP- in Good Fa,ith. 
Before presenting· the authorities which are believed con-
clusively to demonstrate that First parted with no value cog-
nizable at law by honoring said forgeries of $3,585 and $4,-
* A careful search of the .authorities has disclosed no prec-
edent for this holding by the trial court, and indeed the ab~e 
and industrious counsel for the defendant have failed to pre-
sent any such precedent. 
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_564, it may be helpful to the Court at this point to empha-
size the distinction between the action of First with respect 
to the $4,500 placed to the credit of Clancy, and its actio_n with 
respect to the $8,500 placed to the credit of Moore. 
Since April 15, 1936, Clancy had maintained a reasonably · 
active' checking· account with First (Exhibit No. 13; R., p. 50). 
The forged check of $4,500 deposited to his _credit on May 
23, 1936, as aforesaid, increased his balance . with Firs~_ t() 
$4,607 .24. Subsequent to said deposit of $4,500 and on May 
26, 1936, Clancy withdrew from his account· with First ''the 
sum of $4,100, by two valid checks in the amoU'D.ts of $3,850 
and $250, respectively, so that _there remained to his credit 
at the time the forgeries were discovered a balance of 
$507.24". (Stipulation; R., p. 25.) . _ 
Thus, prior to receiving notice of the forgeries, First had 
honored ''two valid checks'' drawn by Clancy against his 
own· account, thereby reducing his credit balance to -$507.24. 
The honoring of vali(l checks in good' faith has always con-
stituted a paying of value within the doctrine of.frice v. Neal, 
and, therefore, under the authorities hereinabove cited, Cen-
tral is only entitled to recover the balance of $507.24 with re-
spect to said sum of $4,500 paid by it to First and placed to 
Clancy's account. . . 
The situation is conspicuously different as to the $8,500 
paid by Central to First and credited by the latter to Moore's 
account. No valid check was ever chat·g·ed against said credit, 
and indeed First has not claimed that the two checks charged 
by it ·against said credit were valid. Admittedly, both of 
them were forgeries, and therefore under settled law were 
illegally so charged. 
The authorities are unanimous in holding that the pay-
ment of a forged check must be charged against the paying 
bank's own funds, and cannot for any purpose be charged 
against the account of a depositor or creditor of the hank. 
The general rule in this regard is stated as follows in ·7 
Corpus Juris, at page 6~3: 
''A bank is bound to know the signatures of its customers; 
and if it pays a .for,qed check it mttst be considered as making 
the pay'n'l!ent .out of its oum f'wnds, and cannot ordinarily 
charge the amount so paid to the account of the depositor 
whose name was forged.'' (Citing numerous authorities.) 
(Italics· supplied.) 
In a very recent treatise by Zollman, on Banks and Bank-
ing (Permanent Ed., 1936), Vol. 6, pages 363, 377, the rule 
on this point is succinctly stated as follows : 
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· ''A depositor's funds ~re unaffected by any unauthorized 
payment, since the forged paper cannot be charged against 
him in the-absence of estoppel. • • • 
• • • • 
''The depositor being merely a creditor of the bank, it 
pays out its own money and not that of the depositor. It 
can justify a pJtyment on the depositor's account only on the 
actual ·direction :of the depositor." . 
. ·"'9. '. ,; 
On at leas£ tWb occasions this view has been announced 
by the Supr$ne- Court of the United States. In First Na-
tional Bank, _Etc., v. Whit,man, 94 U. S. 343, at page 347, it 
w~s said: 
''The bank supposed that it had paid the check; but this 
was an error. The money it paid was upon a pretended and 
not a real indorsement of the name of the payee. The real 
indor~ement of the payee was as necessary to a valid pay-
ment as the real signature of the drawer; and in law ·the 
check remains unpaid. Its pretended paym,ent did not di-
minish the funds of the dra'Wer in the bank or put money in 
the pocket of the person entitled to the payment. The state 
of the account was the same after the pretended payment as 
it was before." (Italic~ supplied.) 
Similarly, in Leather Ma;nufacture'l·s' Bank v. Merchants' 
Bank, 128 U. S. 26, at page 34, the Supreme Court said: 
"The bank cannot discharge· its liability to account with 
the depositor to the extent of the deposit, except by payment 
to him or to the holder of a written order from him, usually 
in the form of a check. If the bank pays out money to the 
holder of a check upon which the name of the depositor_, o1· 
of a payee or indorsee, is forged, it is sirnply no payment as 
between the bank and the depositor; and the legal state of 
the account between them and the legal liability of the bank 
to him, remain just as if the p'retended pa.yment had not been 
made." (Italics supplied.) · 
This view was more fully stated by one of the_ leading early 
state court decisions in Hardy v. Chesapeake Bank, 51 Md. 
562, 34 Amer. Rep. 325 (1879), where the Supreme ·Court of 
Maryland said at page 328: 
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"It is now perfootly well settled, that the relation between 
banker and customer, who pays money into the bank, or to 
whose credit money is received there on deposit, is the or-
dinary relation of debtor and creditor; and tha.t when the 
bank receives the money as an ordinary deposit and gives 
credit to the depositor, the money becomes the funds of the 
bank, and may be used by it as any other funds to which it 
may be entitled. It is accountable for the deposits that _it 
may rooeive as debtor, and in respect to ordinary deposits 
there is an implied agreement between the bank and th~ de-
positor that the checks of the latter will be honored to· the 
extent . of the funds standing to his credit. H orUJitz v. El-
linger; 31 Md. 492, 503; Foley v. Hill, 2 C. & Fin. 28; Thomp-
son v. Riggs, 5 Wall. 663; Bank of the Republic v. Millard, 
10 Id. 152, 155. There is no question of trust, therefore, be-
tween the parties, hut their relation is purely a legal one; 
and if the bank pays money on a forged check no matter 
under what circumstances of caution, or however honest the 
belief in its genuineness, if the depositor himself be free of 
blame, and had done nothing to mislead the bank, all the loss 
must be borne by the bank, for it acts at its peril, a;nd pays 
out· its own funds, a;nd not those of the depositor. It is in 
view of this relation of the parties, and of their rights and 
obligations, that the principle is universally maintained, that 
banks and bankers are bound to know t}le signatures of their 
customers, and that they pay checks purporting to be drawn 
by them at their peril. Ootn. ~Farm. Na.t. Ba;nk v. First Nat. 
Bank, 30 Md. 11. No right or title can be legally claimed 
through a forgery; and the possession by the bank of a forged 
check upon which money has been paid -affords of itself no 
ground for claim of credit in account as against the party 
whose name has been forged.'' (Italics supplied.) 
See also, National Book v. Nolting, 94 Va. 263, where our -
Court of Appeals expressly recognized that the bank paying 
the forgery, in the absence of contributing negligence on the 
depositor's part, must bear all of the loss; and see 5 Michie's 
Banks & Banking, pages 499-502, and authorities cited. 
It should also be noted that the Virginia Negotiable Instru-
ments Law, Section 5585, Code of Virginia, 1930, provides 
· that: 
· ''Where a signature is forged or made without authority 
of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, to give a 
discharge therefor or to enforce payment thereof against any 
party thereto can be acquired through or under such signa-
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ture unless the party against whom it is sought to enforce 
such ~ight is precluded from setting· up th.e forgery or want 
of authority.'' 
The foregoing authorities, which cannot be controverted, 
establish as a matt~r of law that First paid out its own funds 
on said forgeries, and had absolutely no right to charg·e them 
against the $8,500 previou~ly credited to Moore's account. 
In the language of the Supreme Court of Maryland, in Hardy 
v. Chesapeake Bank, s~tpra, "All the loss must be borne by 
the bank, for it acts at its peril and pays out its own funds, 
and not those of the deposUor". . 
The $8,500 in question was placed to l'Ioore's credit in his 
account with First on May 22, 193~. This increased the 
credit balance of said account to $9,109.44. On May 25th 
1\tioore himself withdrew $9.50 by a valid cheek, reducing 
the credit balance to $9,099.94. Two days later, on May 25th, 
the two forgeries for $3,585 and $4,564 were honored by First, 
and unlawfully charged against said account, there by pur-
porting to reduce it to $950.94 (Exhibit No.2; R., p. 32). 
But under settled law, First had no right to charge said 
forgeries against any account other than its own profit and 
loss account. It '" act.ed at its peril and paid out its 01V'n 
funds". As a matter of la,v, Moore's account was precisely 
the same after the forgeries thereon as before. Prior to the 
honoring of the forgeries such account had a balance of $9,-
099.94 (Exhibit No. 2); after the honoring of said forgeries, 
in contemplation of law such account retained precisely the 
same balance. 
As the Supreme Court of the United States, in First Na-
tional Bank v. Whitman, supra, succinctly said, "The state 
of the account was the same after the pretended payment 
(namely, the payment of the forgeries) as it was before". 
The conclusion is inescapable, therefore, that the $8,149 of 
forgeries charged against Moore's account remain today to 
the credit of said account. That account remains ''the same 
after the pretended payment as it was before". First N a-
tional Bank v. Wh-it11UM~, s·npra. Thus, this $8,149 occupies 
identically the same legal status as would the $351 against 
which no forgeries were charged. By admission made in 
open court, Central was entitled to recover said sum of $351. 
Such admission was made on the ground (impelled by the 
authorities) that First having paid out no value for said 
$351, was bound to repay the same to its lawful owner. 
By identical process of reasoning, First must repay the 
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remaining $8,149. That sum still remains to the credit of 
Moore's account in contemplation of law; the mere giving 
of credit is admittedly no payment of value;. and therefore 
under all authorities, Central as the drawee of said $8,500 
forgery, is entitled to recover the same from First, the holder 
and recipient of the $8,500 without ever haxi.ng paid lawful 
value therefor. 
In concluding this discussion of Central's cia.,~ in its own 
right against First, the bizarr~ nature of Firs~.'~ .4~fense may 
be emphasized by the following summary of its_position :_First 
admits that Central would have been entitled to recover this • 
entire $8,500 at any time from May 22nd, when the same was 
credited to Moore's account, to the moment op. M~y 25th when 
the forgeries amounting to $8,149 were charged against said 
credit. This was admitted because the authorities clearly 
establish (1) that Central is entitled, to ~·ecover unless First 
has paid value in good faith, and (2) that the giving of credit 
on its books did not constitute the -payment of value in good 
faith. Thus, for a period of thr.ee· d~ys after the perpetra-
tion of the $8,500 forgery on Central, it is admitted that Cen-
tral could have recovered the said ~urn from First. · The only 
subsequent action of any kind bearing upon this situation 
was the honoring by First, on May 25th, of the two forgeries 
drawn ag·ainst ~{oore 's account, in the aggregate amount of 
$R,149. It is claimed by First that this subsequent action on 
its own part, and in no way participated in by either Central 
or Moore, absolved First from the liability which admittedly 
existed from May 22nd through a part of the day on May 
25th. 
In other words, First contends that even though it had 
paid no value on account of said $8,500 up to the moment of 
honoring said forgeries, the honoring and payment thereof 
in law and in fact constituted the payment of value in good 
faith required under the doctrine of Pr·ice v. JN eat. That is, 
the perfectly amazing claim is made that First improved its 
legal position by committing the illegal acts of honoring two 
forged checks. 
The authorities above cited conclusively refute this unique 
position. They unanimously hold that the payment of a 
forgery must be charged against the bank's own funds and 
cannot for any purpose he deemed a payment of value to a 
depositor or creditor of the bank. Indeed, authority would 
seem to· be unnecessary to refute a defense based upon the 
proposition that a litigant, admittedly liable before the com-
mission of illegal acts, remo~es such liability by the eom-
mission of said acts. 
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m. 
CENTRALix~·ENTITLED TO REOOVER AS ASSIGNEE 
~· , ~~·~F THE RIGHTS OF MOORE. 
:a 
j 
In the preceding section of this .brief, the right of Cen-
tral to recover in its own name has been argued, and the sup-
porting authorities cited and discussed. It is respectfully 
submitted that regardless of Moore's rights, it has been 
· shown that Central is entitled to recover in its own right 
said $8,500. and said $4,500 paid by it to First on forgeries, to 
the extent that First has not paid value in good faith 'with 
respect thereto. ~loreover, it has been shown that no value 
cognizable at law was paid by First for any part of said 
$8,500; and that no such value was paid by First for that 
part of said $4,500, namely, $507.24, which was not with-
drawn by the valid checks of Clancy. Thus, in its own right, 
Central is entitled to recover in this action the aggregate sum 
of $9,007 .24. • 
However, as appears from the notice of motion, Central 
also asserts, as the assignee of :tYioore, an ultimate cause of 
action against First. It will be remembered that after the 
discovery of the forgeries, and in view of the peculiar cir-
cumstances that one of such forgeries had ·merely had the 
effect of transferring $8,500 from Moore's account with C'en-
tral to his account with First, Moore drew his check for that 
amount in favor of Central and on his account with First, 
and delivered the same to Central in consideration of the 
latter bank's paying him $8,500 (R., p. 26; Exhibit No. 16). 
First declined to pay said check, and thereafter Moore exe-
cuted in ·Central's favor a written assignment of his rights 
against :First<¥!: account of said $8,500 credited to his account 
by· First, and thereafter wrongfully charged by First with 
said forgeries aggregating $8,149. The assignment was in 
the. following language: 
''Pursuant to the expression of intention in my letter to 
you of June 2, 1936, and in line with my purpose at the time 
I gave you my check for $8,500, drawn on the First and Mer-
chants National Bank, Richmond, Virginia, I hereby irrev-
ocably assign unto The Central National Bank of Richmond 
all rights and claims whatsoever that I may have against the 
•First has admitted liability to Central to the extent of 
$351, thus reducing the net sum now claimed, after allowing· 
the o~set of $597.34, to $8,058.90. 
I 
-._ 
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First and Merchants National Bank on account of, or aris-
ing out of, the payment by said :First and Merchants National 
Bank of two forged checks, in the aggregate amount of $8,-
149, which were charged to my account with the said First 
and Merchants National Bank without my knowledge or con-
sent on or about May 25, 1936. · 
"The said sum of $8,149 represented a part of the sum of 
$8,500 transferred from my account in the Central National 
Bank to my account in the First and Merchants National 
Bank by reason of the payment by you of a forged check upon 
my· account with your Ba:nk in the amount aforesaid. This 
assignment is given to you in consideration of your having 
restored to me the entire sum of $8,500, and, therefore, this 
assignment includes all of my claims and rights against said 
First and Merchants National Bank to recover the· full 
amount of $8,500, plus interest thereon.'' (See Exhibit No. 
17; R., p. 57.) 
It should be noted at this point that Central asserts this 
alternative right to recover as assignee of Moore rather than 
in its own right, only with respect to the $8,500 placed to 
the credit of Moore with Central. Although out of an abun-
dance of caution an assignment was also taken from Moore 
covering his rights, if any, against First on account of the 
$4,500 charged to his account at Central, and deposited to 
the credit of Clancy with First, it is believed that Moore 
had no claim against First with respect thereto. Accord-
ingly, Central relies solely on its own right in seeking in 
this action to recover the balance of $507.24 remaining to 
Clancy's credit with First. · 
(1) The $8,500 Was in Effect TrO!nsferred from Moore's Ac-
count with Centt·al to Hi.c~ Account with First. 
Ordinarily a forger cashes the forged instrument at once, 
or deposits the proceeds thereof to his own credit where he 
can readily withdraw the same without eommitting a further 
crime. The usual technique was employed when the proceeds 
of the $4,500 forgery on Moore's account with Central were 
placed to the credit of Clancy with First. Clancy was thereby 
enabled to withdraw said proceeds on his ''own valid 
checks'' without again running the risk of having a forgery 
detected. A most unusual technique was employed, however, 
with respect to said $8,500 forged check on Moore's account 
with Central. Such check was not cashed; nor was it de-
~.sited to the credit of the forger or of some third party. 
~or ;-t;.;.~ons unknown., the proceeds thereof were restored to 
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the credit of Moore hirn.self. The $8,500 in question was in 
elf ect simply transferred from his account with Central to 
his account with First. 
No one suffered a loss by this transfer, with the possible 
exception of Central which had lost a deposit. Moore still 
had $8,500 to his credit in a solvent bank, subject to his sole 
control by check or draft. First had certainly not been 
harmed. Like all-banks it solicits deposits, and by this trans-
fer it had acquired a substantial deposit. First voluntarily 
accepted the same, placed it to }.tfoore's credit in his exist-
ing checking account, and thereby under settled rules of law 
became legally bom1d to pay out the same only upon valid 
orders of ~oore. · 
If First had thereafter performed its legal duty, no one 
would have sustained any loss on a~count of the forgery 
upon Moore's account with Central of said $8,500 check. 
(2) Having Sustained No Loss, Moor.e Oo'l~ld Have Recovered 
Nothing from Central on Account of Said $8,500 Forgery. 
It is, of course, recognized that Central breached its legal 
duty to Moore in honoring the $8,500 forgery drawn on his 
account with that bank. It is likewise recognized that the 
payment of a forgery is no payment whatever as to the de-
positor, and that therefore under ordinary circumstances 
Central became liable to Moore to restore this $8,500, and 
had no right whatever to charge the same against his ac-
count. This follows conclusively from the principles her~­
inabove discussed under Section II, subsection ( 5). 
Extraordinary circurnsta;n.ces existed, however, with re-
spect to said $8,500 forgery which prevent the operation of 
the general rules above recognized. The $8,500 paid out by 
Central on this forgery actu.ally can~e to rest in Moore's ac-
count with First, amd if First had thereafter performed the 
duty imposed upon it by law as a result of its voluntary ac-
ceptance of this surn of $8,500, Moore would not have lost one 
cent thereof. 
On the 23rd, 24th and 25th of ~fay, 1936, p~ior to the time 
when said forgeries of $3,585 and $4,564 were paid by First, 
the situation was as follows: Central had breached its legal 
duty to Moore by paying out and charging to his account 
said $8,500; but Moore could have recovered nothing against 
Central therefor because the $8,500 in question was to his 
credit at First. This is perfectly obvious on principle. If 
Moore had sued Central at such time, a showing that the 
$8,500 was to his credit in a solvent bank, subject to his order, 
would have been a complete defense. No court woul-d· have 
'"'--, 
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permitted Moore to retain the $8,500 placed to his credit at 
First and at the same time recover a like sum from CentraL 
The legal wrong of Central had come to rest without causing 
Moore any loss. · · 
Not only is this plain upon principle, but the few authori-
ties which have involved this unusual factual situation have 
unanimously held that a depositor cannot recover the proceedS 
of a forgery on his account, where such proceedS have other-
wise become available to him. · · · 
In Michie, Banks and Banking, Vol. 5, page 512, ~t_ said_:· 
• 
"If the depositor has lost nothing he should recover not1i-
ing; a bank being liable to its depositors only for damages 
sustained by them by reason of its paying a check upon a 
forged endorsement. So, a bank can charge against a de-
positor's account an amount paid by it on a forged endorse-
ment of a check where the money has reached· the drawer 
himself.'' (Italics supplied.) 
Similarly, this view is stated in 7 Corpus Juris, at pages 
683, 684; as follows: · 
''A bank is bound to know the signatures of its customers ; 
and if it_ pays a forged check it must be considered as making 
the payment out of its own funds, and cannot ordinarily 
charge the amount so paid to the account of the depositor 
whose name was forged. * * * If the depositor has actually 
received the proceeds of. a check, the fact that the check was 
forged does not render the bwnk responsible for the amo~~tnt.'' 
(Italics supplied.) 
The leading case holding· that there may be no recovery 
against a bank for the payment of a forged check where the 
depositor has actually received the proceeds of said check, is 
Andrews v. Northtvesf..ern National Book, 107 Minn. 196, 117 
N. W. 621, 25 L. R. A. (N. S.) 996. The facts in that case 
were as follows: Andrews and Gage were engaged in the 
grain business in 1\Hnnesota, and maintained their checking 
account 'vith the Northwestern National Banlr. They had an 
agent named Langdon at Berlin, N. D., to whom they for-
warded a certain check in the amount of $926.72 payable to 
the order of Z. V\T. Thomas. lnstead of delivering this check 
to Z. W. Thomas, Langdon forged Thomas' name thereon and 
deposited it to his own credit in a Berlin bank. Thereafter 
said check, with the endorsement forged thereon, pas~ed 
through several banks and was finally paid by the North-
. wefSte..rn National Bank, an.d charged against the accou.nt of. 
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Andrews and ·Gage. This occurred in September, and during 
the following month after Andrews and Gage had demanded 
an accounting of Langdon, the said Langdon withdrew from 
his own account the sum of $926.72 and credited it to the 
account of Andrews and Gage maintained in the State Bank 
of Berlin. Apparently Langdon had never checked out any 
part of said $926.72 from his own account, but merely kept 
the same intact until he transferred it to the account of his 
employers, Andrews and Gage. 
After the occurrence of the foregoing, Andrews and Gage 
instituted an action against the Northwestern National Bank 
to recover said sum of $926.72 on the ground that said bank 
had unlawfully charged said sum to their account despite its 
forged endorsement. In holding that no recovery should be 
allowed, on the ground that the sum in question had eventu-
ally ended up in another account belonging to Andrews and 
Gage, the court said: 
"The appellants contend that, as depositors, they were 
creditors of the North'UJestern National Book, to the extent 
of their baJQ!ftce therein,· and entitled to dis·regard any charge 
made against their account ~which 1.vas not authorized by then~, 
or made by reason of their negligence or other misconduct .. 
The correctness of this general proposition cannot be ques-
tioned, but nev.ertheless, A.-ndretos ct Gage are not in a posi-
tion to require the N orthwP-stern National Book to credit 
their account with the amount of this check.. The appellants 
make an ingenious argument, but the result which they de-
sire to bring about would be so unjust and inequitable as to 
suggest that fallacy lurks somewhere in the process of rea-
soning. The appellants have not been injured by the fact 
that the N orlhwestern National Bank paid this check upon 
a forged indorsement .. • • • 
• • . ' • 
"The result of all this jugglin.q was that the $926.72, the 
proceeds of the check with the for~qed indorsement, and an 
additional $76 .. 29 from some other source, went into the new 
Andrews db Gage account. • • • . 
• 
11 If Langdon had forged the indorsement and himself pre-
sented the check to the Northwestern National Bank and se-
cured the cash, carried it to the office of Andrews <t Gage, 
and.handed it to them. in settlement of his shortage, ~he situa-
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tion in legal effect ·wmtld have bemt identically the same as at 
present. Andrews & Gage cottld J~Ja.ve put the money in the 
bamk. ~ • * 
• • • 
"The result of the entire transaction is that the money 
started ·with Andrews & Gage, and after passin~ around the 
circle, came back to them . .:. * • '' (Italics supphed.) 
For additional authorities .supporting this obviously sound 
view, see also : 
Beeson-Moor-e Stave Co. v. Cla.rk Cmurtty Bank, 160 Ark. 
385, 254 s. w. 667. 
Scale v. Bank, 64 Colo. 185, 171 Pac. 752. 
Thus, it is perfectly manifest that prior to the unlawful 
action by First in charging the forgeries of $3,585 and $4,-
564 against l\{oore 's account, Moore could have recovered 
nothing whatever from Central. on account of the $8,500 
forgery. ·This is necessarily true because prior to that time 
Moore had lost absolutely nothing. Therefore, it is equally 
manifest that the wrongful action of First in subsequently 
charging said forgeries against Moore's account caused the 
·first and only loss which he sustained. 
(3) Since the Wrongful Conduct of First Alone Caused the 
Loss Sustaine·d by Moore, the Latter Had a Valid Oaus~ 
of Action .l(qainst Fit·st, a;nd This Has Been Duly As-
signed to Central. 
Moore, as an entirely innocent actor, clearly ended up with 
a cause of action against Central and/or First on account 
of .said $8,500 loss. As above pointed out, both reason and 
authority demonstrate that prior to the wrongful conduct 
by First, Moore had no cause of action against Central be-
cause its honoring the $8,500 forgery had resulted in no loss 
to him whatever. The net effect of Oentral's conduct had 
bee11 to transfer $8,500 to Moore's account with First. 
By accepting said deposit of $8,500 and placing the. same 
to Moore's credit, First assumed the usual ·duties imposed 
by law upon a bank of deposit. One of these duties is to honor 
valid checks only, drawn by the person in whose name the 
account is carried. First admittedly failed in this duty, and 
its., failure was the sole cause of the loss in question. 
Un&u- such circumstances, it seems patent that First be-
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came liable to Moore by committing the unlawful acts which 
caused his loss. Admittedly, Moore has executed a valid as-
signment of his rights against First to Central. Therefore, 
it is respectfully subn1itted that Central thereby occupies the 
position of -an innocent depositor, namely J\.Ioore, and with 
respect to said $8,500 is entitled to recover as his assignee in 
this action. · · · 
IV. 
ESTABLISHED PRINCIPLES OF NE·GLIGENCE LAW 
SUSTAIN CENTR.AL'S RIGI-IT TO RE-
COVER AGAINST FIRST. 
In the trial court, both in its grounds of defense and in 
argument, First relied upon certain alleged principles of neg-
lig·ence law as a defense to this action. Lt is·not believed that 
principles of g·eneral neglig·ence law need be adverted to 
where the solution of this case is plainly dictated by principles 
applicable to negotiable instruments and to banks and bank-
ing. However, the law of negligence does appear to afford a 
further analogy here, and accordingly we welcome an appli-
cation to the facts of this case of the well established prin-
ciples of negligence law. · -
_ First contended below that, "Plaintiff shows a pl~in case 
of a loss arising from its own primary fault or contributing 
neg·ligence, whereon it cannot recover from defendant". There 
are two distinct and conclusive answers to this assertion, 
each founded upon doctrines well settled in the State of Vir-
ginia: (1) the wrong·ful act of Central was not the proXimate 
cause of the loss, nor was it a contributing· cause thereof, 
said loss having been occasioned solely by the subsequent · 
intervening and independent wrongful act of First; and ( 2) 
even if ·Central's legal neglig·ence had contributed to the loss, 
First had a last clear chance to avoid the same, and therefore 
is solely responsible therefor. We shall now discuss briefly 
each of these propositions. 
(1) Central's Action Tf'a.~ Not the Pro;mmate Cause of the 
- · Damage Sustained. . 
It is elementary law that bef{)re liability attaches, the un-
lawful act must be the legal proximate cause of the damage 
sustained. It is equally elementary that the law will refer 
the damage to the last or proximate cause,· and refuses to 
trace it to a. cause· which is more remote. In the instant case, 
admittedly both Central and First were guilty of legal negli-
........ ____ 
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gence in failing to detect the forgeries involxed. However, 
the negligence of Central was prior in point of time (to the 
extent of four days) to the negligence ·of First. Moreover, 
the action of Central in honoring said- $8~500 forgery on 
Moore's account had come to an absolute rest without occa-
sioning any loss whatever. The independent and subsequent 
neglig·ence of First alone caused the loss here involved~ and 
therefore, it is manifest that such negljgence and not the 
earlier conduct of Central is the proximate cause. 
Opposing counsel, in support of th~ir argument that Cen-
tral's conduct was the proximate cause of· the loss, rely.upori 
the thoroughly discredited theory of negligence law desig-
nated as the "But For Rule". They say that ''without the 
fictitious credit* that First had been led into establishing on 
its books as a consequence of Central's wrongful payment of 
the $8,500 check, the two checks could not have been paid". 
In other words, it is urged that Central's action was the proxi-
mate cause of the loss because "but for'' such action, First 
would not have had an opportunity to commit the wrongful 
acts which alone caused the loss. 
This "but for" argument has long been recognized as 
specious by the courts. Its unsoundness may readily be 
demonstrated. "But for" the fact that banks accept deposits 
there would never be any forgeries, and therefore upon the 
reasoning of opposing counsel, there could never be any lia-
bility imposed upon banks for paying forgeries. ''But for" 
the fact that ~Ioore deposited money in Central, the latter 
. could not have honored these forgeries, and, therefore, upon 
such reasoning, Moore can recover from no one. Further 
illustration is unnecessary. ''But for'' the occurrence of nu-
merous antecedent events, this loss would never have oc-
curred. The law, however, searches out the legal or proxi-
mate cause, and "refuses to trace (the loss) to that which 
was more remote''. 
In concluding this brief. discussion of proximate cause, we 
desire to reiterate our position that the act of Central in 
no way contributed legally to the subsequent honoring of 
forgeries by First. The latter failed in its legal duty to recog-
. nize }.{oore 's signature, and this failure of duty would have 
occurred regardless of who had been responsible for the de-
positing of funds to Moore ,.s account. If Moore himself had 
*In passing it should be noted that this credit was not "fic-
titious' '. It may have been the result of a mistake of fact, 
but it was never 'fictitious or non-existent. It was very real 
jndeed, $8,500 having been actually accepted by First and 
plOO{i to Moore's credit. . 
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made the deposit of $8,500 to his account at First, the mak-
ing of such deposit would not be a contributing cause to the 
honoring of any subsequent forgeries charged against said 
deposit. In other words, the placing of money in the bank 
is· not, and has never been held to be, a ~ontributing cause at 
law to the subsequent honoring of forgeries thereon. 
Thus, it ~eems perfectly ma¢fest that the conduct of Cen-
tral,~ W"hicli caused $8,500 to be placed to Moore's credit at 
Fir~t, \v;as. not at law a contributing cause to the subsequent 
an(t' .. pendent wrongful action by First, which alone caused 
the loss. 
(2) First Had a Last Ole01r Chance to Avoid the Loss. 
Even if the action of Central had been a contributing cause 
of the loss here involved, it is manifest that First had a last 
clear chance to avoid such loss, and hence under principles 
well established in this jurisdiction is solely responsible 
therefor. 
The familiar facts need not be reiterated. Suf.fice ft to 
· say that the action by Central in honoring the forgery of 
$8,500 came to an absolute and complete rest when said $8,-
500 was credited to Moore's account with First. Thereafter, 
new and different forgeries, drawn on Moore's account with 
First, were honored and paid by that bank. At that time, 
wholly without regard to the previous conduct of Central, 
First had a last clear chance to avoid the loss in question. 
Indeed, if First had at that time conformed to the duty im-
posed upon it by law, there 'vould have been no loss what-
ever sustained with respect to said $8,500. 
Under these circumstances, it is respectfully submitted that 
a situation is presented which is plainly governed by the doc-
trine of last clear chance, and that therefore Central is en-
titled to recover from First. 
v. 
SUMMARY OF CENTRAL'S POSITION. 
The position of Central in this action may be summarized 
briefly as follows : 
(1) In its own right: Primarily, this is an action by Cen .. 
tral in its own right to recover the proceeds of two forged 
checks paid by it to First, namely, said check for · $8,500 
drawn on Moore's. acco'?nt with C~ntral and deposited .,j' 
Moore's account With F1rst, and said check for $4,00~ also 
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drawn on Moore's account with Central, but deposited in 
Clancy's account with First. Under the doctrine of Price v. 
Neat, and other applicable authorities, Central (as the drawee 
bank) is entitled to recover from :B,irst to the extent that the 
latter has not ·paid value in good faith on account of said 
forgeries. Admittedly, the. giving of credit upon its books 
does not constitute the ·necessary paying of value by First. 
As to the $4,500, it is clear· that First subsequently paid 
yalue ~th respect to $3,992.76 thereof, by honoring and_ pay-
mg· val~d checks drawn thereon by Clancy. However, under 
settled principles, Central is entitled to recover the balance 
of $507.24 remaining to the credit of Clancy. 
As to the $8,500, First admits liability to Central to the 
extent of $351, but relies upon the extraordinary contention 
that it gave value in good faith as to the remaining $8,149 
when it charged said forged checks for $3,585 and $4,564 
against this $8,500 placed to ~Ioore's credit. Such contention 
is expressly refuted by numerous authorities which hold that 
the payment of a forgery is from the ·bank's own funds, and 
cannot constitute the paying of yalue to any creditor or de-
positor of the bank. This contention is also refuted.~ every 
dictate of reason and justice, because otherwise First would 
be permitted to avoid an admitted and existing liability by 
the commission of the illegal acts of honoring and paying 
forgeries. Immediately prior to the unlawful action of First 
in paying said forgeries it 'vas, by its own admission, liable 
to Central. Plainly, its admitted liability cannot be absolved 
or discharged by paying out the funds in question on forg-
eries. 
Therefore, under settled principles of law applicable to 
'negotiable instruments and banks and banking, Central is 
· entitled in its own right to recover in this action the net sum 
·'of $8,058.90, representing said $8,149 and said $507.24, less 
·the conceded offset of $597.34. . 
(2) As assignee of Moore: The $8,500 forgery on Moore's 
account with Central was deposited to his credit with First. 
Ordinarily, under settled law, Central could not have lawfully 
charged said $8,500 against Moore's account, and w<;>uld have 
remained liable to Moore therefor. Here, however, because 
of the extraordi!Jwl,.Y circum.stam.ce of the $8,500 in questio'l~ 
being restored to Moore's credit in an~thet· bank, Central's 
failure to detect the initial forgery had caused Moore no 
loss whatever, and, therefore, he had no claim against Cen-
tral. Andrews v. Northwestern National Bank, supra. By 
· ac.~epting said $8,500 and placing the same to Moore's credit 
in ]lis--~stablished checking account, First became obligated 
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to Moore in that amount. An integral part of this obligation, 
imposed by law, was that the liability thereby established 
cannot be dis~harged by the payment of forgeries. In $Ub-
sequently charging the two forgeries against said $8,500, First 
violated its said.obligation and caused the loss of $8,149 here 
involved. Until this unlawful conduct by First, no loss what-
ever had been sustained by anyone. Manifestly, therefore, 
Moore had a cause of action against First with respect to 
said $8,500, which said cause of action has been duly assigned 
to Central. 
Therefore, as to the $8,500 which was transferred to 
Moore's account with First, it is respectfully submitted that 
Central is entitled to recover from First, as the assignee of 
Moore. 
(3) Under principles of 'Jtegligence law: Although the so-
lution of this case is plainly dictated by settled principles of 
law applicable to negotiable instruments and to banks and 
banking, the defendaiJ.t undertook in the trial court to invoke 
in its behalf certain principles of negligence law. The plain-
tiff welcomes a resort to the analogy afforded by the law of 
negligence. In the first place, it is evident from the facts 
here involved that the action of Central in honoring the 
forged check for $8,500 was not the proximate cause of the 
loss ultimately sustained. The $8,500 in question came to an 
absolute rest in lVIoore 's account with First, and no loss what-
ever would have been sustained had First thereafter coni-
plied with the duties impo·sed upon it by law. In other words, 
the admittedly wrongful conduct of First was an interven-
ing, independent cause which was solely responsible for the 
loss sustained. In any event, even if the action of Central 
in any way contributed proximately to the loss in question, 
it is manifest that First had a last clear chance to avoid such 
loss, and therefore under principles settled in this jurisdic-
tion is solely responsible for said loss. 
VI. 
CONCLUSION. 
For the reasons hereinabove stated, and upon the authori-
ties cited, it is respectfully submitted that ~Central is entitled 
to recover from First the sum of $8,058.90, with interest 
thereon from the 29th day of May, 1936 .. 
Wherefore it is respectfully prayed that a writ of error 
may be granted in this case, and that this Honorable Col!rt 
may review and reverse the judgment of the Law an~quity 
/ 
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Court of the City of Richmond aforesaid, and under the stat-
utes made and provided therefor may enter final judgment in 
favor of the 'Plaintiff in error, The Central National Bank of 
Richmond. 
Counsel for said plaintiff in error desire· to state , orally 
the reasons for reviewing and reversing the judgment com-
plained of. They hereby adopt this petition for a writ of 
error as their brief in this case. A copy of this petition has 
been duly delivered to Messrs. Page & Leary, counsel of rec-
ord for the defendant in error, on this 6th day of December, 
1937. 
Respectfully submitted, 
T·HE CENTRAL NATIONAL BANK OF 
RICHMOND, 
Plaintiff in Error. 
By HUNTON, WILLIAMS, .ANDER.SON, 
GAY & MOORE. 
THO~!AS B. GAY, 
LEWIS F. POWELL, JR., 
Of Counsel. 
The undersigned, Thomas B. Gay, an attorney duly licensed 
and practicing in the Supreme Court of Appeals of Virginia, 
hereby certifies that in his opinion there is error in the final 
judgment complained of in the foregoing petition, and that 
:the same ·should be reviewed and reversed. 
THOMAS B. GAY. 
December 6, 1937. 
Received December 6, 1937. 
M. B. WATTS, Clerk. 
Writ of error granted; .r;upersedeas awarded. Bond 
$1,000.00. 
Jan. 3/38. 
EDW.· W. HUDGINS. 
M. B. W. 
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ADDENDUM. 
Mews' Digest of English Law, Vol. 1, p. 1393 : 
· Fictiti;~;.·_Customer-.A.ccoun.t Opened in Name of Sup-
posed aus·tomer by .Another Person-Cheque Obtained by 
Duress Paid 1'111-Proceeds Drawn Out by Forged Oheques.-
·The plaintiff brought an action against the defendant bank 
·for £125,000, money had and received by the defendant to 
his use. The plaintiff's case was that an account was opened 
in his name at a ~.branch of the defendant bank by someone 
other than h~mself, that a cheque for £150,000 payable to his 
. ord~r was paid into the account, and that on the following 
day a forged cheque, purporting to be drawn by the plain-
tiff, for £130,000 was cashed by one H., the balance being 
afterwards withdrawn by H. by means of other forged 
cheques. The defendants alleged that the cheque for £150,-
·ooo was obtained by a blackmailing conspiracy from one A., 
who was discovered by one, N., with the plaintiff's wife in 
compromising circumstances, and that the proceeds were 
shared between the conspirators, whom the defendants alleged 
to include., among others, the plaintiff, the plaintiff's wife and 
H. and N. The plaintiff and his wife denied that they took 
part in any conspiracy, and the plaintiff said that, when he 
·heard of the relations between his wife and A., he instructed 
H., who represented .himself to be a solicitor, to take divorce 
proceedings, and that, when the sum of £25,000 was handed 
to him by H., he (the plaintiff') passed· the amount on to his 
wife and said that he would have nothing more to do with 
her, and that he learned later that A. had paid £150,000. It 
was to recover the difference between these two amounts that 
the action was brought. The jury found that there was a 
conspiracy to get money from A. by catching ·him with the 
plaintiff's wife, but that the ·plaintiff and his wife were not · 
parties to the conspiracy, that A. was induced to part with 
the money through fear, and that his parting with it was not 
free and voluntary:- Held, that as (1) lhe money was. s.tolen 
from A. by means of menaces and still remained his money; 
(2) the bank was dealing with a flctitious customer; and (3) 
the plaintiff could not maintain an action to recover part of 
the proceeds of a theft which took the form of a threatened 
man's paying for the concealment of the defilement by him 
of the plaintiff's wife, judgment must on all three grounds 
be entered for the defendants. Robinson v. Midland Bank, 
Lim., 41 T. L. R. 170. . 
r 
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RECORD 
VIRGINIA; 
Pleas before the Honorable Willia D. Miller, Judge of 
the Law &nd Equity Court of the City of Richmond," held 
for the said City at the Qourt. room thereof in the City Hall 
on tbe 12th 'day of· October, 1987~ 
Be It Remembered that heretofore, tQ-wit: In the Clerk's 
Ofnce of the Law and E.quity Oourt of the City of Richmond, 
the 26th day of August, 1936: Came O~ntraJ ;National Bank 
of Richntond, by co-unsel, and filed its N 9tiee of Motion for 
J udgme~t ag-ain~t First· aud Merchants .N &tiona! Bank of 
· ;Rioh:mond, whi~h .:NQtice ()f Motion for Judgment is in the 
words and figures following, to-wit: · 
Virgini~: 
In th~ Lnw & Equity Court of the City of Richmond. 
The Central National Bank of R-ichlllond~ Plaintiff, 
v. 
First and Merchants National Bank of Richmond, Defendant. 
NOTICE OF MOT10N FOR JUDGMENT. 
To the First al)d Merchants National Bank of Richmond: 
You are hereby notifl.eq that on the 14th day ·of 
page 2 ~ SepteD;lber, 1936," at 1.0 o'clock A. M., or as soon 
. thereafter as it may be heard, the undersigned, The · 
Central N ation&l Bank of· Richmond wUl mQve the Law & 
Equity Court of the City of Richmond for ~udgment agaim;t 
you for the sum of $10,000.00, together wtth legal i;nterest 
thereon from the 29th day of ~fay, 1936, until paid, together 
with the Qosts incident to this Sl.lit; all of which is justly due 
and, owi:n~ ~Y yo'Q to the undersigned by virtue of the fol-
lowing, to-w:J.t: . __ 
1. That in ~lay, 1936, T~ Justin Moore (hereinafter desig-
nated as "Moore") maintained a checking acco-unt with The 
Oentral National Bank of :R~ehmond (the undersigned plain-
tiff, whiqh is hereinafter designf!ted as "Central"), as well 
li~ an account with the First and Merchants National Bank 
of Riebl!lond (the defendant in this action, and hereinafter 
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designated as "First"). That under date of l\{ay 22nd, 1936, 
Moore's signature as drawer was forged on a check drawn 
on his account with Central in the amount of $8,500.00, which 
said check was made payabl.e to cash, and was endorsed as. 
follows on a typewriter: ''First and . l\ierchants National 
Bank, Deposit to credit of T. J'ustin Moore." That said 
check was presented to the First, and was accepted by it for 
deposit to 1\IIoore 's account there on l\iay 22nd, 1936, and 
thereafter was collected by the First from Central through 
the Richmond Clearing House on May 23rd, 1936. That in 
sending this check to the Richmond Clearing House for col-
lection, the First stamped it as follows: ''Pay to the order 
of any bank or banker, all prior endorsements guaranteed.'' 
The amount of this check, namely, said sum of $8,500.00, was 
credited to Moore's account with the First on the 
page 3 ~ date of deposit, at which time there was already a 
balance to his credit with that ·bank of the sum of 
$609.44. 
2. That subsequent to the deposit of said $8,500.00 check 
to Moore's credit with the First, and on May 23, 1936, Moore's 
signature as drawer was forged on two checks drawn on his 
account with the First in the amounts of $3,585.00 and $4,-
564.00, respectively. The first of these, namely, said check 
for $3,585.00, was payable to the order of '',E. C. Pitt", and 
after being endorsed in the name of "E. C. Pitt' and· "For 
deposit only account of Fred B. P..eeves' ', said check was pre-
sented to Central on l\iay 23d, 1936, for deposit to Reeves' 
account with said bank. Said check for $3,585.00 was ac-
cepted for deposit by the Central, was credited by it to 
Reeves' account, and was paid by the First through the Rich-
mond Clearing House on May 25th, 1936. The second of said 
checks drawn on 1\foore 's account ·with the First as afore-
said, namely, the check in the amount of $4,564.00, was like-
wise dated May 23d, 1936, and was payable to the order of 
''B. R. Swift'', and was endorsed ''B. R. Swift'', ''John J. 
Clancy", "For deposit only to John J. Clancy". Said check 
after being so endorsed was presented to the State-Planters 
Bank and Trust Company of Richmond, and was accepted by 
it for deposit to the account maintained in said State-Plant-
ers Bank and Trust Company by John J. Clancy, and the same 
was paid by First through the Richmond Clearing House on 
May 25th, 1936. Both of said checks for $3,585.00 and $4,-
564.00 were charged against 1\IIoore 's account with the First 
without his knowledge or consent, and in violation of the legal 
duty owed by lt,irst to Moore and ·Central. 
page 4 ~ 3. That in addition to the forgery of said $8,500.QG-
check, Moore's name was forged as drawer.. on two 
( 
I 
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additional checks on his account with Central in the amounts 
of $4,500.00 and $3,475.00, respectively; that said $4,500.00 
check, dated May 23rd, 1936, and with Moore's si~ature as 
drawer forged, was drawn on his account with Central, pay-
able to the order of ''B. R. Swift", and was endors~cl. .''B. 
R. Swift", "John J. Clancy' 1, "Deposit only to John J. 
Clancy". Said check for $4,500.00 was presented to the First, 
and accepted by it for deposit to the credit of John J. Clancy, 
and was collected by First from Central through the Rich-
mond Clearing I-Iouse, after being stamped by First as fol-
lows: ''Pay to the order of any bank or banker. All prior 
endorsements guaranteed. First and 1\{erchants National 
Bank.'' That said forged check for $3,475.00, dated May 23rd, 
1936, with Moore's signature as drawer forged thereon, was 
paya-ble to the order of "E. 0. Pitt", and was endorsed "E. 
C. Pitt'', ''For deposit only account of Fred B. Reeves'', 
"'Fred B. Reeves''. Said check was then presented to the 
Bank of Commerce and Trusts of Richmond, Virginia, and 
was accepted by that bank for deposit to the credit of Fred 
B. Reeves, and was thereafter collected by the Bank of Com~ 
merce and Trusts from Central through the Richmond Clear-
ing House, after being stamped as follows: ''Pay ·to order 
of any Bank or Banker. All prior endorsements guaranteed. 
May 25, 1936. · Bank of Commerce & Trusts, Riehmond, Va. '' 
4. That all of the above-mentioned forgeries· were discov-, 
ered on or about May 27th, 1936, after the said 
page 5 }- Reeves and Clancy had absconded, and at that time 
the status of the four accounts opened ·with Rich-
mond banks by the said Reeves and Clancy was ~ follows: 
(a) The checking account of Fred B. Reeves· with Central 
showed. a credit balance of $597.34. Said aooount- had been 
opened on or about April 15th, 1936, with a deposit of $210.00, 
and thereafter on numerous occasions prior to ]\fay 23d, 1936, 
the said Fred B. Reeves had made additional deposits of vary-
ing amounts. Also prior to 1\'Iay 23d, 1936, the said Fred B. 
Reeves had made numerous withdrawals by' check from his 
said account so that on that date he had a collected balance 
to his credit of $112.34. Therefore, the said forged check for 
$3,585.00 deposited to his account on- May 23'd, 1936, with 
Central increased his bahl.-nce there to· $3;697~34. Subsequent 
to said deposit of· $3,585.00~ and on lV[ay 26th, 1936, the said 
Fred B. Reeves· withdre,v from sai'd account ,with Central 
the sum of $3,100.00 by checks in the amounts of $2,850.00 
~nd $250.90, respectively, so that there remained to his credit 
at the time the forgeries were discovered a balance of $597.34. {b:)) At:tJw tjme of the discovery-.of said forge·ries,. ther~ r~-:-
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mained a ~ee of $507.24, more or less, to the credit of 
John J. Chiuey with the Firat, representing a part of the pro-
ceeds of said forged check for $4,500.00 drawn on Central 
and deposited in First as aforesaid! 
(c.) At the time of the discovery of said forgeries, there re-
mained a balance of $568.03 to the credit of John J. 'Clancy 
with State-.Planters Uank and Trust Company J 
page · 6 ~ whieh balance is believed t9 be a part of the pro-
ceeds of said forged . check for $4,564.00, drawn on 
Moore's account with First and deposited with the State-
Planters Bank. and Trust Oompany as aforesaid. 
(d) At the time of the discovery of the forgeries, there also 
remained a balance of $483.72 to the credit of Fred B! Reeves 
with the Bank of Commerce and Trusts, which is believed to 
be a part of the proceeds of said forged check for $3,475.00 
drawn on Moore 1s account with Central and deposited with 
the Bank of Commerce and Trust~ as aforesaid. 
5. That following the discovery of said forgeries, and after 
a c()nference witll )loore ~d representatives of the four 
banks a~ove mention~d, and on or f\bout May ~9th, 193(), Cen-
tral restored to Moore's account with that Bank the entire 
sum charged against his account as the pesult of said forg-
eries, including the sum of $8,500.00 to replac'e that .amount 
transferred to Moore's account with First as hereinabove set 
forth. In so restoring said $8,500.00, Central acted in re-
liance upon1 and in ~orisideration of, the givi~g to Ce!ltral by Moore of his cheek for $8,500..00 drawn on First. Sa1d check 
for $8,500.00, dated May 29th; 1936, was drawn by Moore on 
First in good faith, and accepted by Central in good faith, 
in reliance upon the beli~f thQ.t First was legally liable to 
honor said eheek, and furth~r in reliance upon tbe statement 
by ·;u1 ·offieer of First which was interpreted a.s indicating a 
recognition of sueh legal liability. 
6. That First thereafter disb9nored and refused to pay said 
check fc;>r $8,600.00, dated May 29th, 1936, and ~lso 
-page 7} at ~11 times since h~s disclaimed all liability what-
s-oever on ae~unt of it§ having honored and. paid 
the two forged eheeks ·on Moor-e '·s aceount in the amounts of 
$8,585.{)0 and $~564.00, resp~etively; and that subsequent to 
such dishonor of said cheek by Vtrst, Moore assigned uuto 
Central, in consideration of that -bank having r-estor-ed to 
him the ·entire $8,300.00 in qnestion0 all rights and el.aims 
whieh he may have had against First op. aooo-unt .of, .or aris-
ing 1)Ut of, the payment by '}.N:rst .of said tw~ f.org.ed ~becks 
on his aecount. 
·7. That First also declined and refused to return fit" re-
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store to Central said balance of $507.24, more ··or less, re-
maining ·to the credit of ,John J. Clancy in the First, and 
representing a part of said sum of $4,500.00 transferred from 
Central to First by the forged chook in that amount hereto-
fore mentioned, and that subsequent to such declination and 
refusal, Moore assigned unto Central, in consideration of the 
entire amount of said $4,500.00 having been restored to him, 
all rights and claims which he l;Uay have had against First 
on account of or arising out of the retention by First of said 
balance to the credit of Clancy. 
8. That the mere transfer of said $8,500.00 from 1\{oore 's 
account with Central to his account with First by means of 
·the forged check in that amount dated May 22nd, 1936, caused 
no damage whatever to any one of the interested parties; 
that by accepting said $8,500.00 and placing the same to 
Moore's credit, the First became legally obligated to hold the 
same subject only to his order; that in subsequently honor-
ing, paying· ·and charging against 1\{oore 's account 
page 8 ~ said forged checks in the amounts of $3,585.00 and 
$4,564.00, respectively, First negligently and unlaw-
fully violated its duty and obligation to permit no with-
drawals except upon the order of Moore; that this negligent 
and unlawful honoring of said forged checks by First '~ras 
the sole pro;ximate cause of the loss which has bet~n 8US-
tained; that neither Moore nor Central authorized, approved 
or ratified the charging of said two forged checks against 
Moore's account, and that neither ~Ioore nor Central l1ave 1 e-
ceived either directly or indirectly any part of the proceeds 
of said two forged checks, except the balance of $597.34 re-
maining to the credit of Fred B. Reeves with Central. and 
which is believed to be the residue of the proceeds of said 
forged check for $3,585.00 deposited to the credit of Fred B. 
·Reeves with Central as aforesaid. · 
9. That First had no lawful right to charge said two forged 
checks for $3,585.00 and $4,564.00, respectively, to 1\foore's 
aooount, and that accordingly in contemplation of law the en-
tire sum of $8,500.00 which was transferred from Central and 
placed to Moore's. credit with First remained intact and sub-
ject to l\ioore's order, and First continued to ·be indebted 
and legally bound to pay to ~Ioore, or upon his order, said 
sum of $8,500.00 to the same extent and in tl1e same manne1 
as if said forgeries of $3,585.00 and $4,564.00 had not been 
honored. However, by reason of Central having rehnbursed 
Moore in full for said $8,500.00 as hereinbefore stated, and 
. further by reason of Moore's having assigned unto Central 
all of his rights and claims against First with respect to said 
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$8,500.00, the First is now inclebte4 to Central in 
page 9 t the same manner and to the same extent as to said 
·$8,500.00 as it was to Moore. 
10. That First was never a holder in due course for value 
as to said forged check for $8,500.00, inasmuch as it parted 
with no value cognizable at law on account of said check. 
The mere giving of an unused credit does not constitute such 
a giving of value as is required by law in order to prevent 
recovery by the drawee of funds paid under mistake to the 
holder of a forged instrument, and this failure by First to 
have parted with value was not cured by its subsequent unau-
thorized and illegal action in charging against said credit 
for $8,500.00 the two forged checks in the amounts of $3,-
585.00 and $4,564.00, respectively. 
11. That said balance of $507~24, more or less, remaining 
in First to the credit of John J. Clancy represents a part of 
the proceeds of said forged check for $4,500.00 drawn on 
Moore's account with Central and deposited in First to the 
credit of said John J. Clancy as aforesaid, and that accord-
ingly since First has parted 'vith no value as to said balance, 
and, therefore, as to such balance is not a holder in due course 
for value, it is legally obligated to refund the same to Cen-
. tral as being funds paid by ·Central to First under a mistake 
~fu~ . 
12. That upon the principles above announced, Central con-
cedes that the balance of $597.34 remaining in Central to the 
credit of Fred B. Reeves at the time the forgeries in question 
were discovered should properly he offset against 
page 10 t the claims hereby made against First; that this 
concession is based upon the fact that said balance 
of $597.34 is a part of the proceeds of said forged check for 
$3,585.00 drawn on First and deposited in Gentral, and as to 
· which sum of $597.34 Central has parted ~th no value cog-
nizable at law. 
Wherefore, the undersigned has been damaged by your 
conduct as aforesaid to the extent of $10,000.00 and accord-
ingly the undersigned, at the time and place hereinabove set 
forth, will ask the Court for judgment against you for said 
. sum of $10,000.00, together with legal interest thereon from 
the 29th day of May, 1936, and the costs of this proceeding. 
THE CENTRAL NATIONAL BANK 
OF RICHMOND, 
By THOMAS B. GAY, 
r~EWIS F. POWELL, JR., 
Its Counsel. 
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page 11 } And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 14th. day 
of September, 1936. · 
This day came the plaintiff and defendant, by counsel, and 
on the motion of the plaintiff by counsel, it is ordered that 
this case be docketed. The defendant then filed herein a state-
ment of the grounds of its· defense_ to this action. 
page 12 } Virginia: 
In the Law & Equity Court of the City of Richmond. 
The Central National Bank of Richmond, Plaintiff, 
v. 
First & Merchants National Bank of Richmond, Defendant. 
GR01JNDS OF DEFENSE. 
The defendant, First and Merchants National Bank of Rich-
mond, comes and says that it is not liable to the plaintiff, the 
Central National Bank of Richmond, in the manner· and form 
as said plaintiff alleg·es in its notice of motion for judgment; 
and sets forth informally its grounds of defense to said no-
tice of motion for judgment as in the statute in such ease 
.made and provided, a~ follows: 
. 1. That said defendant is not and has at no time been or 
_become liable to said T. Justin Moore for said sum of $8,-
500.00 or any part or parcel thereof, as in said notice of mo-
tion alleged. 
2. That said T. Justin Moore could not ratify the forgery 
of said $8,500.00 check or by an attempted ratification thereof, 
or by any act or assignment as in said notice of motion for 
judgment alleged, create and impose upon this defendant a 
liability to himself or to for the use and benefit of said Cen-
tral National Bank, as in said notice of motion for judgment 
alleged. 
page 13} 3. That this defendant denies all liability to the 
plaintiff for all or any portion of said $8,500.00 
paid over to it by said plaintiff upon the forged check of said 
Moore, in manner and form as in said notice of motion for 
judgment alleged, save and except to the extent of $351.00, 
that being the only portion thereof still in its possession or 
in its possession at the time of the discovery of the forgeries 
or of the alleged assignment by Moore as in said notice of 
motion for judgment alleged, and which said sum defendant. 
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herewith offers to pay into Court for the use and benefit of 
said plaintiff. 
4. That the claim by said plaintiff for the recovery from 
this defendant, as in said notice of motion for judgment al-
leged on ~ount of the said $8,500.00 paid out by the plain-
tiff upon :it· .forgery of the name of one of its depositors, is 
founded iuid:-:rests upon its own primary wrong and negligence 
· for which this defendant cannot be held liable to indemnify 
it. 
5. That this defendant did not make or enter into any con-
tract whatsoever with said Moore or with said plaintiff in 
regard to said $8,500.00 transferred to it by the plaintiff 
upon said forged check. 
6. That this defendant was not guilty of any negligence or 
breach of duty owing by it to said Moore in paying out of 
said $8,500.00 transferred to it the forged checks of $3,585.00 
and $4,564.00 in said petition mentioned, or either of them. 
7. That this defendant was not guilty of any negligence or 
breach of duty owing hy it to said plaintiff in paying out of 
said $8,500.00 transferred to it the forged checks 
page 14 ~ of $3,585.00 and $4,564.00 in said petition men-
tioned, or either of them. 
8. That said $8,500.00 'vas originally transferred by plain-
·ti:ff to this defendant; that said transfer was wrongfully and 
negligently made by said plaintiff; that this defendant had 
not then or thereafter, until May 27, 1936, any notice or 
knowledge that said $8,500.00 check was a forgery; that after 
said transfer, this defendant innocently and without culpable 
fault or negligence on its part, by means of subsequent and 
continuous forgeries as a part of said original scheme of 
forgery for obtaining said $8,500.00 from the plaintiff, was 
deprived of the proceeds of said $8,500.00 check transferred 
to this defendant as aforesaid, except to the extent herein-
above stated in ground 3. 
9. That plaintiff's negligent and wrongful mistake in trans-
ferring and paying over to this defendant said $8,500.00 on 
the said forged check under the existing circumstances was 
a primary and contributing cause of the defendant's subse-
quent payment of the two forged checks aforesaid, and said 
plaintiff is not entitled to require defendant to indemnify 
· plaintiff for the loss to it so caused. 
10. That said plaintiff is estopped to assert or rely upon 
any agreement, undertaking, promise or duty o·riginally owing 
to it ·by this defendant, if any, by reason of its agreements 
' 
and undertakings made and entered into with said Moore as .,-/',_ 
in said notice of motion for judgment alleged; and is likewise~ __ · ,. 
further barred and estopped of any recovery herein, except 
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to the extent stated l.n ground 3, by reason of its original 
negligent and wrongful payment of said forged check of said 
Moore, said 1\{oore being one of its depositors; 
page 15 } by reason of its negligence in failing to notify said 
defendant within a reasonable time ·Of said forgery 
whereby its rig·hts to recover said $8,500.00 could have been 
preserved and the forgers prevented from carrying out their 
fraudulent scheme and plan by means of said original and 
subsequent forgeries for obtaining the transfer and payment 
over to themselves of the major portion of said $8,500.00; 
and, further and to the extent thereof in any·event by reason 
of the fact that a part of said $8,500.00, to-wit, the sum of 
$3,585.00, was actually obtained and recovered by said plain-
tiff itself from this defendant upon a forged check presented 
by and paid to it out of said $8,500.00 theretofore transferred 
by it to this defendant as aforesaid. 
11. That said plaintiff has heretofore made its election to 
pursue and adopt remedies and relief' wholly inconsistent 
with the existence of and with the assertion by plaintiff of 
liability against this defendant upon said $8,500.00 check as 
in said notice of motion for judgment alleged; and is wholly 
estopped thereby from asserting such liability; in that, 
whereas said plaintiff had full knowledge of the facts and 
knew that if liability for said $8,500.00 check rested upon 
this defendant all moneys traceable from said $8,500.00 
check and paid out by this defendant belonged in 
equity and good conscience to this defe:q.dant in compen-
sation of such liability, yet said plaintiff, nevertheless, by at-
tachment proceedings heretofore instituted by it and by 
charges off on its books seized and sequestered all of such 
funds derived from said $8,500.00 check to compensate itself 
for losses sustained by it on other forgeries, thereby de-
priving this defendant of and repudiating its rights 
page 16 ~ to such funds, to which this defendant was and 
should be entitled if plaintiff recovers against in 
in this action, and whereby this defendant says said plaintiff 
is estopped to assert its said claim in said notice of motion 
for judgment sought to be established save and except as to 
the extent of $351.00 as in said ground 3 stated. 
12. That said plaintiff by its said notice of motion afore-
said has now admitted the right of the defendant to recover 
of said plaintiff the sum of $597.34 now held by said plain-
tiff as a just and proper offset in the event the defendant is 
liable to refund said $8,500.00. And said defendant relies 
upon said ·offset to the ext~nt of any liability that may be 
found against it to said plaintiff upon its notice of motion 
for judgment in excess of said sum of $351.00 aforesaid .. 
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13. That this defendant, in the ev:ent any liability should 
·be found ag·ainst it upon said notice of motion for judgment, 
would likewise be justly entitled to set off the further sum 
of $568.03 also representing part of the proceeds of the said 
$8,500.00 check as per balance thereof remaining in the hands / 
of the State-Planters Bank and Trust Company and seized 
by the plaintiff for its own purposes by attachment, with full 
knowledge of the facts and that the said fund was derived 
from the said $8,500.00 check. ·And this defendant further 
relies upon this offset to the extent· of any liability that may 
be found against it to said plaintiff upon its notice of mo-
tion for judgment in excess of the aforesaid sum 
page 17 ~ of $351.00. 
14. That as to said sum of $507.24 alleged to b~ 
standing upon the books of this defendant to the credit of 
John J. Clancy and claJmed by said plaintiff in its notice of 
motion for judgment, defendant says that said plaintiff has 
heretofore attached the same in the hands of this defendant 
in an attachment proceeding against said Clancy as principal 
defendant and this defendant as· a co-defendant now depend-
ing in the Circuit Court of the City of Richmond, and that 
this defendant has filed its answer therein as required by law, 
tendering said $507.24 to said Oout·t subject to its order in 
said proceedings. Wherefore, this defendant says that said 
plaintiff has elected and is estopped to assert this claim 
herein. 
15. This defen.dant herewith expressly reserves the right 
to file such other and furth~r grounds of defense to said no-
tice of motion for judgment as may be proper and allow-
able. 
PAGE & LEARY, p. d. 
page 18 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 29th day 
of April, 1937. 
This day came again the plaintiff and defendant, by coun-
sel, and neither party demanding a jury for the trial of this 
aotion but agreeing that all matters of law and fact might 
be heard and determined and judgment rendet·ed by the Court; 
and thereupon the plaintiff by counsel, presented to the Court 
an agreed ''Stipulation and agreement of counsel'', contain· 
ing a statement of agreed facts, together with 18 exhibits at-
tached to the said stipulation and agreement of counsel, and 
thereupon the Court having inspected the said stipulation 
and agreement of counsel, together with the exhibits num-
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bered from 1 to 18, inclusive, which are now filed and m~de a 
part of the record in this proceeding1 and hav:ing heard the 
arguments of counsel and not now bemg advised of its juqg-
ment to be rendered herein, time is taken to ·consider 
thereof. 
page 19 ~ Virginia: 
In the Law & Equity Court of the City of Richmond. 
The Central National Bank of Richmond, Plaintiff. 
v. -
First and J\lferchants National Bank of Richmond, Defend-
ant. 
STIPULATI·ON AND AGREEMENT OF COUNSEl•. 
It is stipulated by and between The Central National Bank 
of Richmond, the plaintiff herein, and First and Merchants 
National Bank of Richmond, the defendant herein, that the 
following facts, including those shown in the exhibits filed 
herewith, constitute the facts in this case to be incorporated 
in the record, upon which it is agreed that said plaintiff and 
said defendant, respectively, assert the claims and rights set 
forth in the notice of motion for judgment and the grounds 
of defense thereto; and upon which judgment of the court is 
asked on said pleadings as to their respectiye rights under 
the law. 
AGREED FACTS. 
On or about April 1, 1936, two men who proved to be 
forgers, known elsewhere as Carl Z. Mann and Edward Davis, 
, as well as under other aliases, came to Richmond 
page 20 ~ and opened what purported to be a novelty shop 
in the Broad-Grace Arcade Building. Shortly 
thereafter they also opened a checking account with the First 
and Merchants National Bank of Richmond in the name of 
John J. Clancy, a checking account with the State-Planters 
Bank & Trust ·Company, also in the name of John J. Clancy, 
a checking account with the Central National B'ank of Rich-
mond in the name of Fred B. Reeves, a checking account with 
the Bank of Commerce & ·Trusts also in the name of Fred 
B. Reeves, a savings account with the Morris Plan Bank 
of Virginia in the name of E. C. Pitt, and a savings account 
~.the Southern Bank and Trust Company in the name of 
\Swift, for the purpose of and as a part of their plan 
~ 
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and scheme to effect and perpetrate the frauds and forgeries 
hereinafter stated. All of these accounts were small, rang·-
ing usually from $200.00 to $500.00, and so continued with 
normal fluctuations as deposits were made and checks drawn 
thereon 'lULtil the . perpetration of the forgeries hereinafter 
set forth. ~ 
By normal conduct of their ostensible business and bank 
transactions, the parties mentioned created and established 
an acquaintance arid standing with their several bank con-
nections. Subsequently, and by methods unknown, the forg-
ers, having ascertained that T. Justin Moore, a prominent 
attorney, carried a large and substantial checking account, 
amounting to some sixteen thousand dollars, with the Central 
National Bank and that he also carried a smaller checking ac-
eount of approximately twelve hundred dollars with the First 
and )\!!erchants National Bank, stole from the of:fice of said 
Moore a number of his blank forms of chec}{s on 
page 21 ~ said Banks, as well as cancelled checks bearing sig-
natures of said Moore. Said blank forms of 
·Moore's checks were intended to be and were utilized by said 
forgers in checking on Moore's account at Central and First 
as hereinafter shown. Copies of said accounts showing the 
status thereof and the transactions therein as far as perti-
nent to this case are herewith filed marked Exhibits 1 and 2, 
respectively. 
The said T. Justin Moore, the Central National Bank of 
Richmond, and the First and Merchants National B'ank of 
Richmond are usually hereinafter referred to as "Moore", 
''Central", and "First", respectively. 
Under date of May 22, 1936, Moore's signature as drawer 
was forged on a check drawn by one of the forgers on 
Moore's account with Central in the amount of $8,500.00, 
which said check was ,made payable to cash and was endorsed 
as follows on typewriter: ''First and Merchants National 
Bank, Deposit to credit of ·T. Justin Moore." 
Said check, so drawn and endorsed, was, without Moore's 
knowledge or assent, presented to the First, and was accepted 
by it for deposit to Moore's account there on May 22, 1936, 
and thereafter was collected by the First from Central through 
the Richmond Clearing House on May 23, 1936. In sending 
this check to the Richmond ·Clearing House for collection, the 
First stamped it as follows: "Pay to the order of any bank 
or banker, all prior endorsements guaranteed.'' All as more 
fully and particularly shown upon the original of said check 
nled as Exhibit No. 3 herewith. 
Both Central and First are members of the Richmonr 
I 
I 
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ing House Association. A copy of Article XVI. of 
page 22 ~ the Articles of Association of said Clearing House, 
and a copy of Sections 1, 2, 3, 4 and 5 of Article III 
of the Rules and Regulations of said Clearing House are 
herewith filed as Exhibit No. 5. 
The amount of this check, namely, said sum of $8,500.00, 
was likewise without ~ioore 's knowledge or assent credited 
to Moore's account with thA ],irst on the date of deposit, 
upon the terms and conditions of the deposit slip, a copy of 
which is hArewith filed. marked Exhibit No. 4. At this time 
there was already a balance to Moore's account with that 
bank of the sum of $609.44. 
Subsequent to the deposit of said $8,500.00 check to Moore's 
credit with First, and on May 23, 1936, Moore's signature as 
drawer was likewise forged on two checks drawn by said 
forgers on his account with the First in the amounts of $3,-
585.00 and $4,564.00, respectively. These checks were made 
payable and endorsed as shown upon the originals thereof 
herewith marked Exhibit No. 6 and Exhibit No. 7, respec-
tivru~ . 
Said $3,585.00 ch~ck was presented to Central on May 23, 
1936, for deposit to Reeves' account with said bank, :was ac-
cepted for deposit by the Central, and was credited by it to 
Reeves' account upon the terms and conditions of Central's 
deposit slip, a copy of which is herewith filed marked Ex-
hibit No. 8, and was thereafter collected by Central from 
First through the Richmond Clearing House on May 25, 1936. 
In sending this check to the Richmond Clearing House for 
collection, Central stamped it as follows: "Received pay-
ment through Richmond Clearing House. All previous en-
dorsements guaranteed.'' All as is more fully and 
page 23 } particularly shown on said check :filed as Exhibit 
No. 6, herewith. 
The second of said checks drawn on Moore's account with 
the First, as aforesaid, namely, the check in the amount of 
$4,564.00, was likewise dated May 23, 1936, was payable and 
.endorsed· as -thereon shown, was presented to the State-
. Planters Bank and Trust Company of Richmond, and was 
accepted by it for deposit to the account maintained in said 
··state-Planters Bank and Trust Company by John J. Clancy, 
and the same was collected by State-Planters Bank and Trust 
·Company from First through the Richmond Clearing House 
on May 25, 1936. In sending this check to the Richmond 
Clearing House for collection, State-Planters Bank and Trust 
Company stamped it as follows: ''Pay through Clearing 
House. All prior endorsements guaranteed.'' All &s is more 
:ilrlJy and particularly shown on said check :filed as Exhibit 
No. 7. l1erewith. 
\ 
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Both of said ch~cks for $3,585.00 and $4,564.00 were 
charged against Moore's account with the First without his 
knowledge or consent. Likewise, the aforesaid check for $8,-
500.00 was charged by Central against Moore's account with 
it without his knowledge or consent. 
In addition to the forgery of said $8,500.00, $3,585.00 and 
$4,564.00 checks, ~ioore's name was forged as drawer, under 
date of May 23, 1936, on two additional checks on his account 
with Central in the amounts of $4,500.00 and $3,475.00, pay-
able and endorsed as shown upon the originals thereof here-
with filed marked Exhibit No. 9 and Exhibit No. 10, re-
spectively. 
Said check for $4,500.00 was presented to First 
page 24 } and accepted by it for deposit to the credit of John 
J. Clancy, subject to the terms and conditions of 
the deposit slip, a copy of which is herewith filed, marked 
Exhibit No. 11, and was collected by First from Central 
through Richmond Clearing House, after being first stamped 
·with its guaranty stamp as thereon sho\vn by Exhibit No. 9. 
Said, forged check for $3,475.00, dated May 23, 1936, with 
Moore's signature as drawer forged thereon, was payable 
and endorsed as shown upon original thereof, Exhibit No. 
10. Said check was then presented to the Bank of Commerce 
and Trusts of Richmond, . Virginia, and \Vas accepted by that 
bank for deposit to the credit of Fred B. Reeves, and was 
thereafter collected by the Bank of Commerce and Trusts 
from Central throug·h the Richmond Clearing House, after 
being stamped by it with its guaranty stamp, as shown on said 
Exhibit No. 10. 
All of the above-mentioned forgeries were first discovered 
on May 27, 1936, after the said Reeves and Clancy had ab-
sconded. Central thereupon notified First of· the forgery of 
saig $8,500.00 check, and said $4,500.0q check. 
At the time of the discovery of said forgeries, the accounts 
opened with Central and First by Reeves and '0lancy respec-
tively, had had the following history: 
The checking account of Fred B. Reeves with Central had 
beAn opened on or about April 15, 1936, with a deposit of 
$210.00, and thereafter •on numerous occasions prior to May 
23, 1936, the said Fred B. Reeves had made addi-
page 25 } tional deposits of varying amounts. Also prior 
to lVIay 23, 1936, the said Fred B. Reeves had made 
numerous withdrawals by check from his said account so that 
on that date he had a collected balance to his credit of $112.34. 
Said fo]jged check for $3,585.00, deposited to his account on 
May 23, 1936, as aforesaid, increased his balance with Cen-
r 
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tral to $3,697 .34. Subsequently to said deposit of $3,585.00 
and on May 26, 1936,- the said Fred B. Reeves withdrew from 
said account with Central the sum of $3,100.00 by two valid 
checks in the amounts of $2,850.00 and $250.00, respectively, 
so that. there remained to his credit at the time the f<?r~erie~ 
were d1scovered a balance of $597.34. · 
The checking account of John J. Clancy with First had 
been opened O:J;l or about April 15, 1936, with a deposit or 
$215.00, and thereafte1· on numerous occasions prior to·. May 
23, 1936, the said John J. Clancy had made additional de-
posits of varying amounts. Also prior to May 23, 1936, the 
said John J. Clancy had made numer,ous withdrawals by 
check from his said account so that on that date he had a 
collected balance to his credit of $107.24. Said forged check 
for $4,500.00, deposited to his account on May 23, 1936," a~ 
aforesaid, increased his balance with First to $4,607 .24. Sub-
sequent to said deposit of $4,500.00 and on May 26, 1936, 
the said John J. Clancy withdrew from Sl;lidacco1mt with First 
the sum of $4,100.00 by two valid check~ in the amounts of 
$3,850.00 and $250.00, respectively, so that th~~e remained 
to his credit at the time the forgeries were discovered a bal-
ance of $507.24. · 
The status of each of said aooounts of the said 
page 26 ~ Reeves and Clancy with Central and First, as well 
as the status of their said accounts with State-
Planters Bank and Trust 1C.ompany and Bank •of Commerce 
and Trusts, at the time of the discoverv of said forgeries is 
more fully shown upon the statements thereof herewith filed, 
marked, respectively, Exhibits Nos. 12, 13, 14, and 15. 
Following the discovery of said forgeries, and after a con-
ference. with Moore and representatives of four of the banks 
. above mentioned, on l\1:ay 29, 1936, Central restored to Moore's 
account with that Bank the entire sum charged against his 
·account as the result of said forgeries, including the sum of 
$8,500.00 paid out by Central as above set forth to First on 
the forged check therefor. · 
On so restoring said $8,500.00, Central acted in reliance 
upon, and in consideration of, the giving to Central by Moore 
of his check for $8,500.00 drawn on First. Said check for 
$8,500.00, dated May 29, 1936, was drawn by l\foore on First 
in good faith, accepted by Central in good faith, in reliance 
upon the belief that ·First was legally liable to honor said 
check, and, further,- in reliance upon the statement by an 
officer of the First which was interpreted by Central and by 
Moore as indicating a recognition of such legal liability. The 
original of said check dated May 29, 1936, is filed herewith as 
Exhibit No. 16. . 
52 Supreme Court of .Appeals of Virginia. 
-.First thereafter, on June 1, 1936, dishonored, by its refusal 
to pay said check of $8,500.00, dated May 29, 1936, and also 
at all times since has disclaimed all liability whatsoever to 
Moore or Central on account of its having honored 
page 27. ~ and paid said two forged cheeks on Moore's ac-
. . count in the am'()unts of $3,585.00 and $4,564~00, re-
spe~tively. . 
Subse~ent thereto, Moore assigned unto Central, m con-
sider~ti. ·.~ ·!'qf tha~ B. ank's. having rest?red to. him the entire 
$8,500.'~· . question, all r1ghts and claims which he may have 
had :aga:inst First on account of, or arising out of, the pay-
ment. oy First of said two forged checks on his account. 
First also declined and refused to return or restore to Cen-
. tral said balance of· $507.24, more .or less, remaining to the 
credit of John J. Clancy in the First, and representing a part 
of said sum of $4,500.00 transferred from Central tp First by 
the forged check of that amount heretofore mentioned, and' 
subsequent to such declination and refusal 1\tioore assigned 
unto Central, in consideration of the entire amount of said 
$4,500.00 having been restored to him as hereinabove shown, 
·all rights and claims which he may have had against First 
on account of or arising out of the retention by ~First of said 
balance· to the credit of Clancy . 
. The original of a letter dated August 14th, 1936, from 
Moore to Central, setting forth in full the aforesaid assign-
ments by him to Central, is Tiled herewith as Exhibit No. 17. 
N eithP.r Moore nor any of the banks ment~oned herein has 
recovered, collected or received any sums from the two said 
forgers, or either of th~m, other than as stated herein. 
On May 28, 1936, Central, with kno,vledge of the perpetra-
tion of said forgeries, as aforesaid, instituted an 
page 28 ~ attachment proceeding in the. Circuit Court of the 
City of Richmond against Fred B. Reeves and E. 
C. Pitt, as principal defendants, and Bank of Commerce and 
Trq.sts, as co-defendant, wherein a principal indebtedness of 
$3,475.00 arising out of the aforesaid forgery of said check 
in that amount, 'vas asserted. The Bank. of Commerce and 
Trusts has filed with tile Clerk of said Court a statement 
showing that it is holding the sum of $483.72 pending the tOUt-
come of said attachment proceedings, said sum being the 
balance remaining in that bank to the credit of Fred B. 
Reeves. 
At the same time, Central instituted another attachment 
proceeding in the Circuit Court of· the 1City of Richmond 
against "John J. or John Y. Clancy and B. R. Swift'', as prin..:. 
cipal defendants, and the First & Merchants National Bank 
and State-Planters Bank and Trust Co:q:tpany, as co-defend-
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ant, wherein a principal indebtedness of $4,500.00, arising 
out of the aforesaid forgery of said check in that amount, was 
asserted. The First and Mer-chants National Bank of Rich· 
mond has filed with said Circuit Court its formal answer, 
offering to pay into :Court, subject to its order, the sum :of" 
$507.24, being the balance remaining in that bank to the credit 
of John J. Clancy. 
No action has been taken in either of said attachment pro. 
ceedings, with the exception of the usual notices of pu~lica­
t~on, other than as shown in the copies of said proceedings 
herewith filed as Exhibit No. 18. 
On May 29th, 1936, as shown on Exhibit No. 12, Central 
appropriated said balance of $597.34 remaining to 
page 29 ~ the credit of the said Fred B. Reeves by charging 
the same off on its books. 
Said several balances involved in the. attachment proce.ed-
ings as aforesaid, are the several balances shown by Exhibits 
Nos. 13, 14, and 15. · 
Both CP.ntral and First acted in absolute ·good faith and 
without actual negligence in any respect. 
It is hereby further expressly stipulated and agreed that 
the right of neither party to appeal shall be in any way preju-
diced or precluded hereby. · 
THE CENTRAL NATIONAL BANK OF 
RICHMOND, 
By THOMAS B. GAY, 
of Counsel. 
FIRST & MERCHANTS NATIONAL 
BANK OF RICHMOND, 
By PAGE & LEARY, 
1\tiareh 26, 1937. 
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FOR DEPOSIT BY 
T. JUSTIN MOORE 
with 
FIRST AND MERCHANTS NATIONAL BANK 
Richmond, Va., May 22, 1936. 
The depositor using this ticket hereby agrees that all items 
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payable outside of Richmond shall be forwarded by this bank 
at the depositor's risk; that this bank shall not be responsible 
for negligence, default or failure of correspondents,. nor for 
losses in the mails; that this ·bank shall have the right to 
charge back to the depositor's account any item for which 
actual payment is not received; that items may be sent direct 
to the banks •on which drawn without waiving any of the above 
conditions ; that ch'ecks or drafts may be accepted in settle-
ment fo1~ any collection and this bank shall not be liable, ex-
cept for its own neg·ligence, until actual payment in cash is 
received; that items on Richmond are credited subject to 
actual payment through the Richmond ·Clearing House; and · 
that checks on this bank not g·ood at close of business on day 
deposited may be charged back to the depositor's account. 
Currency 
Coin 
Checks and Drafts 
Name of Bank 
DOLLARS 





page 36 ~ EXHIBIT 5. 
CENTS 
Article XVI-PROPERTY OF' ITEMS EXCHANGED 
Section 1. (a) All items included in the daily exchanges 
are the property of the depositing members until they have 
received payment for same, and such items are loaned by said 
members to the respective institutions where payable, for 
comparison with their records and to determine the genuine-
ness of signatures, correctness of endorsements, and whether 
or not said items arc good for the amount specifi·ed. 
(b) Checks and other itc~s received through the daily ex-
chang·es as set forth in paragTaph (a) of this section. shall 
not be marked ''Paid'' bef.ore 3 :30 p. m. on the day received, 
except that on Saturday the hour shall be 1:30 p. m. 
Section 2. Settlement of debit balances shall be by checks 
on the Federal Reserve Bank of Richmond, and such checks 
shall not be considered as payment for i terns exchanged mitil 
said checks are paid by the Federal Reserve Bank of Rich-
mond. 
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III. • CLEARINGS. 
Sectio~ 1-PROPER ITEMS FOR CLEARINGS. 
(a) Proper items for clearings are: 
1. Checks or drafts drawn upon, and Certificates of De-
posit issued by any member, affiliated member; or bank or 
trust company clearing through a member. . · 
2. Notes and Acceptances when certified or au-
page 37 ~ thorized by any member, affiliated member, or ba:nk 
or trust company clearing through a member. 
3. Post Office Money Orders and Express Money Orders, 
when authorized by any member, affiliated member,· or bank 
or trust company clearing through a membe~ .. 
4. Drafts (without documents attached or enclosed) when 
authorized, payable at or through any member, affiliated mem-
ber, or bank or trust company clearing. through a member. 
(b) All items included in the daily exchanges shall bear 
an endorsement by the depositing member, ·which shall read 
-as follows : 
Pay to the order of 
ANY BANK, BANKER OR TRUST COMPANY 
Prior Endorsements Guaranteed 
Ch. No. Date 
Name of Depositing Bank 
Section 2-HOURS FOR CLEARINGS 
Ch. No. 
(a) Daily at such hour as .. may be agreed upon by the 
mP.mbers a preliminary exchange shall be made of items re-
ceived on the previous day, or on the morning of exchange; 
or any member may by agreement with the member on which 
any such items are drawn deliver any such items to such mem-
ber, and such items shall be considered a part of the general 
exchanges and as such subject to· all the provisions 
page 38 ~ of the Articles of Association and Rules and Regu-
lations of the Association. The total of such items 
shall be carried forward and included in the total for the 
general exchang·es. 
(b) All items so exchanged .shall be delivered in a sealed 
, 
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envelope, properly endorsed as provided in Section 1 (b). 
Each envelope shall be marked with the name of the member 
sending the items and shall contain a list of items enclosed, 
with the total amount of the same. 
(c) The hour for making the general exchanges shall be 
10:30 a. m., except on Saturdays, w:tlen the hour shall be 9 :30 
a. m. There shall also be an exchange to be known as the 
second -clearing; each day at 1 :30 p. m., except on Saturdays, 
when th~t,itr shall be 12 :00 noon, for the purpose of adjust-
ing items;·.._ . :yment of which has been refused for any rea-
son. :· ~ ·~ .- r _ '!- , 
(d) By mianimous consent of all members these hours may 
be changed on special occasions. 
Section 3-HOW CLEARINGS CONDUCTED 
(a) The Manager shall have charge of the daily excllanges, 
and the representatives attending exchanges shall be under 
the direction of the Manager, who shall demand piloper at-
tAntion to the business of exchanges· and settlements resulting 
therefrom; and it shall be the duty of the Manager to report 
any member or affiliated· member which sh~ll be liable for 
fines as hereinafter~set forth, or for any violation of the Rules 
_ and Regulations 10f the Aassociation. 
page 39 ~ (b) At the general e-xchanges each representa-
tive of a member shall deliver to the Manager a 
slip showing the amount of his items for exchange on each 
of the other members of the .Association, and the aggregate 
of items on all members. He shall also deliver to the repre-
sentatives of each member a slip showing the total of his 
·list to that member, which total corresponds with the amount 
shown on the envelope containing the i terns to be exchanged. 
(c) All items included in the general exchanges must be 
enforced by the depositing member as provided in Section 1 
(b), and delivered in a sealed envelope, with a slip contain-
ing a list of the items. The '"enveliQpes must be marked with 
the name of the depositing member, and the member on whom 
drawn, and with the total amount of items enclosed. Each 
clerk shall also be provided with a settlement sheet, which 
must show the result of the exch~nges with the respecti~e 
members, and their debit or credit_ balance. All forms shall 
be approved by the Manager. . 
(d) The sealed envelopes shall not be opened by the repre-
sentative of any member. In case of a discrepancy between 
the amount called for on the envelope and the amount stated 
on the slip delivered to the ~{anager, the envelope shall be 
opened by the Manager, the necessary correction made, and 
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the items and lists sealed by him in special envelopes pro-
vided for that purpose. 
page 40 ~ Section 4--P AY~IENTS OF BALANCES 
(a) At 11 :45 a. m. daily, except on Saturdays, when the 
hour shall be 10 :45 a. m., debtor members shall pay to the 
Manager, or to the clerk delegated by him the balances against 
them.· 
(b) When the ·Federal Reserve Bank of Richmond is the 
only creditor, debtor members shall pay their respectiv-e bal-
ances by check in favor of the Federal Reserve Bank of Rich-
mond, drawn on the Federal Reserve ·Bank of Richmond. 
Should there be other creditor members than the Federal Re-
serve Bank ·of Richmond, debtor members designated by the 
Manager shall draw checks on the :B,ederal Reserve Bank of 
Richmond in favor of creditor members in the amount of their 
credit as shown on the settlement sheet. 
(c) At 12:30 o'clock p.m. daily, except on Saturdays, when 
the hour shall be 11 :30 a. m., the creditor members shall re-
ceive from the Manager checks in settlement of the respective 
balances due them, provided settlement of balances due from 
all the debtor members shall have been received by the Mana-
ger. 
Section 5-ITEMS RETURNED UNPAID 
(a) The second clearing shall be held each day at the 
hours designated for the adjustment of checks or other items 
passed at the general exchanges and returned for endorse-
ment, ·insufficient funds or for other reasons. Representa-
tives attending the second clearing shall have authority to 
issue on behalf of their respective institutions due bills to 
creditor institutions for balances due on such second clear-
ings, which due bills shall be placed in the general exchanges 
of the next day. Affiliated members as well as 
page 41 ~ members shall be required to attend such second 
clearings. 
(b) On request of the receiving member, the depositing 
member shall redeem, either in cash or by check on the Fed-
eral· Reserve Bank of Richmond, all items of $1,000.00 or 
more included in the g·eneral exchanges, ron which payment is 
refused on account of endorsement, insufficient funds or for 
other reasons. 
pages 42 and 43 } (Photostats-See MS.) 
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page 44 ~ EXHffiiT 8 . 
.Account No. 
CENTRAL NATIONAL BANK 
DEPOSITED FOR 
Fred B. Reeves 
Notice-Please notify ·us of any change in address 
Richmond, Va. May 23 1936. 
Please List Each Check Separately 
The depositor using this ticket hereby agrees that all items 
payable outside of Richmond shall be forwarded by this bank 
at the depositor's risk and that it assumes no responsibility 
beyond the exereise of due care; that all items are credited 
subject to final payment in cash or solvent credits; that this 
bank is not liable for default or negligence of its duly selected 
correspondents nor for losses in transit, and that each cor-
respondent so selected shall not be liable except for its own 
negligence; that this bank or its correspondents may send 
ftems, directly or indirectly, to any bank, including the payor, 
and accept its draft or credit as conditional payment in lieu 
of cash; that it may charge back any item at any time before 
actual payment, whether returned or not, and also any item 
drawn on this bank not good at close of business on day de-
posited, and that items on Richmond are credited subject to 
actual payment through the Richmond Clearing House. 
Currency 
Coin 
All checks and drafts must be listed 
separately and name of bank or point 
on which drawn 
Checks 
DOLLARS CENTS 
·First & Merchants $3,585.00 
DUPLWATE 
pages· 45 and 46 } (Photostats-See MS.) 
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page 47 r EXIDBIT 11. 
FOR DEPOSIT B·Y 
JOHN J. CLANCY 
with 
FIRST AND MERCHANTS NATIONAL BANK 
Richmond~ Va., 5/23 1936. 
The depositor using this ticket hereby agrees that all items 
payable outside of Richmond shall be forwarded by this bank 
at the depositor's risk; that this bank shall not be responsible 
for negligence, default or failure of correspondents·, nor for 
liQsses in the mails; that this bank shall have the right to 
cliarge back to the depositor's account any item for which 
actual payment is not received; that items may be sent direct 
to the banks on which drawn without waiving any of the above 
conditions ; that checks or drafts may be accepted in settle-
ment for any collection and this bank shall not be liable, ex-
cept for its own negligence, until actual payment in cash is 
rP.ceived; that -items on Richmond are credited subject to 
actual payment through the Richmond Clearing House; and 
that checks on this bank not good at close of business on day 
deposited may be charged back to the depositor's account. 
Currency 
Coin 
, Checks and Drafts 
Name of Bank 
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page 57} EXHIBIT 17. 
LAW OFFICES 
HUNTON, ~AMS, ANDERSON, GAY & MOORE 
Electric Building . 
Richmond, Virginia. FILE NO. 
60 ·Supreme Court of ;Appeals of Virginia. 
Mr. W. H. Schwarzschild, President, 
The Central National Bank of Richmond, 
Richmond, Virginia. 
Dear Mr. S_chwarzschild: 
August 14, 1936. 
Pursuant to the expression of intention in my letter to 
you~ of June 2, 1936, and in line with my purpose at the time 
lgave you my check for $8,500., drawn on the First and Mer-
chants National ·Bank, Richmond, Virginia, I hereby irrevo-
cably~sign unto The Central National Bank of Richmond all 
rights."apd claims whatsoever that I may have against the 
First';aitd Merchants National.Bank on account of, or arising 
out tOf;~lhe payment by said First and Merchants National 
Bank of two forged checks, in the aggregate amount of 
$8,149., which were charged to my account with the said ·First 
and Merchants National Bank without my knowledge or con-
sent on or about May 25, 1936. 
The said sum of $8,149. represented a part of the sum o:f 
$8,500. transferred from any account in the Central National 
-Bank to . my account in the First and Merchants National 
Bank by reason of the payment by yon of a forged check upon 
my account with your Bank in the amount aforesaid. This 
assignment is given to you in consideration of your having 
restored to me the entire sum of $8,500., and, therefore, this 
assignment includes all of my claims and rights 
page 58 ~ against said First and J\llerchants National Bank 
thereon. 
to recover the full amount of $8,500., plus interest 
In addition to the foregoing, I hereby irrevocably assign 
unto the Central National Bank of Richmond all rights and 
claims wll.atsoever that I may have against the First and 
Merchants National Bank on account of, or arising out of, 
that Bank having accepted for deposit, to the credit of tTohn 
Y. (J.) Clancy, a check in the amount of $4,500. and forged 
on my account with Central National Bank, and particularly 
I hereby assign unto the Central National Bank all suer -rie-hts • 
as I may have to the balance of $507.24, more or less, remain-
ing to the credit <>f said John Y. ( J.) Clancy in said First 
and Merchants Natianal Bank, same being the balance of the 
proceeds of said $4,500. check. 
Yours very truly, 
(Sgd) T. JUSTIN 1\1:00RE. 
Central Natl. Bk. v. Fir~t & Merchant~ Natl. Bk. 6J 
page 59~ E4HIBI~ 18~ 
Form No. 257~ 
Virginia: 
In the Cir-~uit Oourt of the. Qity of Richmoll<l, The Central 
National Bank of Richmond, Va. Plaintiff, v. JQ:qn J. or John 
Y. Clancy, E. B. R. Swift, Principal Defendant-, First and 
Merchant~ N atiQnal Bank of Richmond, Va, ~ St~te Pl®ters 
Bank & Tl'uat Oompal!y, co::d~fendant~, 
To the lfu.nQrflhle J uli.an GlUlll, Judge c 
Y oul' petiti()ner Th~ Oentr~l N atiQnal Bank of Richmond, 
Va., re~pectf\llly l!lhow unto. ·Youl' Ho:nor tha.t the said pl'in-
ci]:uil defendant, John J. or Jl()hJt Y. Cl~ney and B. R. Swift, 
either or both ~re justly and truly indebted to the plah;~tiff 
i:p. the 13um of F~:rqr Thousaud Five Hundred apd 00/100 Dol-
lar-s, whi6h am.ount was (will ~) due and pay~ble ... ~ .... , 
the full PArticulars of which indebtedness ·are as follows: 
A oheo.k dr:awn ~n the Central National Bank of Richmond, 
V ~., i:P. t:Qe ~hove :pamed !illlm & payable to the •order of B. R. 
Swift and e11dor~ed by !3, R~ Swift and John J. or John ·Y. 
Chu~oy .p~rPQrting tQ be drawn by T. Justin Moore and that 
the plai:ptiff il3 entitled to, or ought to recover of said prin-
cipal defendant-, ~t th~ least the said sum of Four thousand 
Five Hundred and 00/100 Dollars, with interest thereon from 
the 28th d~ty of M~y, 1936, until paid. 
Your petitioner fui'ther alleges that the said principal de-
fendant~, l;lre not residents of this State and have 
page 60 ~ estate or debts owing· to said principal defendant 
within the said City of Richmond and is entitled to 
the benefit of a lien, legal or equitable on property, real or 
personal, within the said City of Richmond. 
Are removing or .are about to l'emove out of this State with 
intent to change . . . . domicile. Intend to remove, or are re-
movi,:pg, Q.r have removed their estate, or the proceeds of the 
s~l~ of the~:r pr-operty, or a material part of such estate or 
prqce~ds ou,t of this State, S'O that there will probably not be 
therein effects Qf said principal defendants sufficient to sat-
isfy the claim when judgment is obtained therefor, should 
only th~· orqina:ry p:rocesa of law be used to obtain the judg-
ment. 
Are !Con,verti~g, or are about to convert, or have converted 
their property of whatever kind, or some part thereof, into 
62 Supreme Court of Appeals of Virginia. 
money, securities, or evidences of debt with intent to hinder, 
delay or defraud their creditors. 
Have assigned or disposed of, or are about ·to assign or 
dispose of their estate of some part thereof with intent to 
hinder, delay or defr~ud their creditors. 
Have absconded or are about to abscond from this State, 
and have concealed themselves therein to the injury of their 
creditors and are fugitives from justice. 
Wherefore, Your petitioner asks for an attachment against 
the estate, real and personal, of said principal defendants, 
John J. or John Y. Clancy and R. B. Swift in the State of 
Virginia, and more particularly against the real 
page 61 } and personal property of said principal defendants 
now in the possession and under the control .of 
First & Merchants National Bank of Richmond and State 
Planters ·Bank and Trust Company of Richmond, Va. who 
you:r petitioner prays may be made co-defendants to these 
proceedings and required to answer and disclose what pDop-
erty belonging to the principal defendant- is .now in their 
possession or under their control; that the said real and per- . 
sonal property, or so much thereof as may be necessary to 
satisfy the claim of your petitioner be sold by order of this 
court and applied in_sa~isfaction thereof, and that a receiver 
may be appointed to take charge of the attached property. 
And that your petitioner may have such other, further and 
general relief as the nature of the case may require. 
And your petitioner will ever pray, etc. 
THE CENTRAL NATIONAL BANI{: OF 
RICHMON.D, 
By ALVIN B: ffiJTZLER, its Atty. & Counsel. 
ALVIN B. HUTZLER, p. q. 
State of Virginia, 
~City of Richmond, to-wit: 
I, Walker C. Cottrell, Clerk of the Circuit Court of the 
City aforesaid, certify that Alvin B. Hulzler has personally 
appeared before me in my City aforesaid, and made oath that 
he is cognizant of the facts stated in the foregoing petition 
and that they are true. 
Given under my hand this 28th day !of May, 1936.· 
. WALKER C. COTTRELL, 
·Clerk Circuit Court, City of Richmond. 
Central Natl. Bk. v. First & Merchants NatL Bk. ()3 
page 62} (On reverse side of attachment.) 
Docket 8jl3 
To June 15 
Central National, 
v . 
• T ohn J. Clancy, et als. 
1386 
ATTACHMENT PE~~.~I.QN. 
Alvin B. Hutzler, P. Q. 
1936 May 28-Rec 'd & filed. 
Attach-2 cos to J nne 15. 
1936---Aug. 18-Docketed. 
Sec. 0. B. 57 p. 110. 
page 63} EXHIBIT 18. 
Virginia: 
. .; -· 
In the Circuit Court of the City of· Richmond, The Central 
National Bank of Richmond, Plaintiff, v. Fred B. Reeves and 
E. C. Pitt, Principal Defendants, Bank of Oomm.erce and 
Trusts of Richmond, Virginia, Co-Defend~nt. · 
To the Honorable Julien Gunn, Judge : 
Your petitioner, The Central National Bank of Richmond, 
· Va. respectfully shows unto Your Honor that the said prin-
cipal defendants, Fred B. Reeves and E: C. Pitt, either one or 
both are justly and truly indebted to the plaintiff in the sum 
of Three Thousand, four hundred and Seventy-Five Dollars, 
which amount was due and payable, the full particulars of 
which indebtedness are as follows: · 
A checks drawn on The Central National Bank of Rich-
. mond, Va., in the above named sum, payable to the order of 
E. C. Pitt and endorsed by E. C. Pitt and F. B. Reeves pur-
porting to be drawn by T. Jus tin Moore and that the plain-
tiff is entitled to, or ought to recover of said principal de-
fendants, at the least the said sum of Three Thousand, four 
hundred and seventy-five dollars, with interest thereon from 
the 28th day of May, 1936, until paid. 
Your petitioner further alleges that the said principal de-
fendants are not residents of. this State and have estate or 
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debts owing to said principal defendants within the said City 
of Richmond and is entitled to the benefit of a lien, legal or 
· equitable on property, real or pert:!onal, within the 
page 64 ~ saig Q~ty of Richmond. Are removing or are about 
to remove ~ut of this State with intent to change 
. . . . . . domicil. Intend to remove, or . . . . . . removing, or 
have removed their.estate, or the proceeds of the sale of ..... . 
property, or _a material part of such estate or proceeds out 
of this StatEt, sq ~P.~t. th~r~ mU. pn_>])ably not be therein ef-
fects of ~atct. principal defendants sufficient to satisfy the 
claim whe)l..'jli<Iooment is obtained therefor, should only t4e 
ordinary process of law be used to obtain the judgment. 
Are Converting, or are about to Qonvert; or have converted 
their p;r.operty ~f whatever kind, Qr ~Q~e. p~rt th.~r~qf, i.:nto 
money, securities, or evidences o£ debt with intent to hinder, 
delay or defraud their creditors. 
Have assigned !Or disposed of, Ol' are about to assign or 
dispose of their estate c;>r SOill~ p~rt thereof with i;t1;tent to 
hindeF, delay or defraud their creditors. -
Have absconded or are about to abscond from this St~te, 
and have concealed themselves therein to the injury of their 
creditorE! a~d are fugitives from ju~ti~e. 
Where~9r~,. Yot:tr pet:i.t~one:r; as4s for an attachiD:ent aga.inst 
the estate, real and p~rSO}\a}, o:f Stl~d princi:et:l.l de,f~ndants, 
Fred B .. Reeves ~p.q E~ C. Pitt i~ the. Sta~e of Virginia, and 
more particularly against the real and personal property of 
said principal defend~I1~ nQw i~ t~e posses~ion ;:tn~ under the 
control of Bank of Commerce and Trusts of Richmond, Vir-
gi:p~a,., wh.o yog.r p~t~t~Q:q~~ p~~y~ W~Y pe ma,<Je ?9-defengant 
, · tQ th~s~ PJ"<;>~ec)i:Qg~ ap.d :r:eq¢.:red t.9 ~~~w~r ~~d 
pa:ge. 65 } Q.i~(}lo~e whJtt property b~lo!lgi:ng tg th.~ prh~~~p~l 
- -~ clef~pchmt is now ip it~ poas~s-sio!l or -qnder its ~on­
t:.;ol ; that the ~~i~ ~e~l a-qd peraon~l property, or sq much 
th~r-eof flS ~~Y be n~9es~~:PY to _s&ti~fy the claim. ~f your peti-
tioner be sold by order of thi~ court ~lld applied in ~ati~fac­
tion thereof, and that a receiver may be appointed to take 
(Jharge of the attached property. 
And that your petitioner may have such other, further and 
genaral relief as the nature of its case may require . 
.A:nd your petitioner will ever pray, etc. 
THE CENTRAL NATIONAL BANK OF 
RICHMOND, 
By: ALV1N B. liUTZI:.IER, 
ALVIN B. HUTZLER, p. q. 
Attorney and 10ounsel. 
Central Natl. Bk. v. First & Merchants Natl. Bk. 65 
State of Virginia, 
City of Richmond, to-wit: 
I, Walker C. Cottrell, Clerk of the Circuit Court of the City 
aforesaid, certify that Alvin B. Hutzler has personally ap-
peared before me in my City aforesaid, and made oath that 
he is cognizant of the facts stated in the foregoing petition 
and that they are true. 
Given under my hand this 28th day of May, 1936. 
WALKER C. COTTRELL, 
Clerk Circuit Court, 
City of Richmond 
page 66} (On reverse side) 
Docket 8/13 to June 15. 
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page 67} EXHIBIT 18. 
The Commonwealth of Virginia, 
To the Sheriff of the 1City 10f Richmond-Greeting: 
Central National Bank of Richmond, Va., having filed in 
the Clerk's Office of our Circuit Court of the City of Rich-
mond a Petition for an attachment againsf The Bank of Com-
merce & Trusts of Richmond, Va. to recover of the principal 
defendants, Fred B. Reeves and E. C. Pitt the sum of Three 
66 Supreme Court of Appeals of Virginia. 
Thousand, Four Hundred and Seventy-five ($3,475.00) Dol-
lars and the said Petition alleging that the claim of the Peti-
tioner 'is believed to be just, and that the Petitioner is en-
titled to or 'ought ·to. recover, at the least, the sum of Three 
. Thousand, Four Hundred and Seventy-Five Dollars ($3,-
475.00) with.interest thereon from the 28th day of May, 1936, 
till paid and that the defendants Fred B. Reeves and E. C. Pitt 
are not residents of this State, and have estate or debts ow-
ing to said defendants within the City of Richmond, or that 
said defendants being a non-resident of this State are en-
titled to the benefit IQf a lien, legal or equitable, on property, 
real or personal, within the City of Richmond; or are remov-
ing, or are about to remove, out of this State with intent to 
change their domicile; or intend to remove, or are removing, 
. or have removed the specific property sued for, or their own 
estate, or the proceeds of the sale of his property, or a ma-
terial part of such estate or proceeds, out of this State, so that , 
there will probably not be therein effects of the said 
page 68 } defendants sufficient to satisfy the claim when 
judgment is obtained therefor, should only the or-
dinary process of law be used to obtain the judgment; or are 
converting·, or are about to convert or has converted their 
property of whatever kind, or some part thereof, into money, 
securities, or evidences of debt, with intent to hinder, delay 
or defraud their creditors; or have assigned or disposed of ·or 
are about to assign or dispose of their estate, or some part 
thereof, with intent to hinder, delay or defraud their creditors; 
or have absconded, or are about to abscond from this State, 
or have concealed themselves therein to the injury of their 
creditors, or are fugitives from justice. . 
Therefore we command that you attach the specific prop,.. 
erty claimed in the Petition, to-wit: All moneys and prop-
erty of every description in the possession ·or under the con-
trol of the co-defendant and belonging to the principal de-
fendants or either of them and so much more of the real and 
personal property of the said principal defendants as shall 
be necessary to cover the damages for the detention thereof 
and the costs hereof or the property mentioned and sought to 
be attached in the said Petition, to-wit: ............ and so 
much of the lands, tenements, goods, chattels, money and 
effects of the said principal defendants not exempt from execu-
tion as will be sufficient to satisfy the plaintiff-demand. 
And upon the plaintiff executing the bond required ·by law, 
that you take possession of the tangible personal property and 
safely keep the same in your possession to satisfy 
page 69 ~ any judgment that may be recovered by the plain-
tiff in this attachment and summon the said prin-
Central·Natl. Bk. v. First & Merchants Natl. Bk. 67 
eipal defendants Fred B. Reeves and E. C. Pitt if they or any 
of theni be found within your bailiwick or any co,unty or city 
wherein you may have seized property under and by virtue of 
this writ to appear before our said Circuit Court .of the City 
of Richmond, at the Courthouse thereof, on the 15th day of 
June, 1936, and answer said Petition or state the grounds of 
their defense thereto. We further command you to sninmon 
the said Bank of Commerce and Trusts, cp-defendant, to ap-
pear before our said Circuit Court of the City of Richmond, 
at the Courthouse on the said 15th day.of June, 1936, in per-
son and submit to an examination on oath touching its in-
debtedness to the said principal defendant and the personal 
property of the said defendants in its possession, or with the 
consent of the Court, first obt~ined, file an answer in writing, 
under oath, stating whether or not it is so indebted, and.~ if 
so, the amount thereof and the time .of maturity, or whetner 
it has in its possession any. personal property belonging to 
the said principal defendants, and, if so, the nature ·and value 
thereof. · 
And that you make return thereof on the said 15th day of 
June, 1936. 
Witness, Walker C. Cottrell, Clerk of our said Court, at the 
Courthouse, the 28th day of May, 1936, and in the 160th year 
of the Commonwealth. 
WALKER C. COTTRELL, Clerk. 
W .ALKER C. COTTRELL. 
page 70 ~ (On reverse side of attachment). 
Central National Bank, 
v. 
Fred B. Reeves, et als. Prin. Defdt., Bank .of Commerce & 
Trusts, Co-Defendant. 
ATTACHMENT T<? 15TH DAY OF JUNE, 1936. 
ALIVIN B. HUTZLER, p. q. 
W. N. ·street, V-P. . 
5-29-36. 
Executed in the City of Richmond, Va. By delivering a 
copy of within. 5-29:-36. Within attachment to the young 
lady in charge of 118 Arcade Building and levy :r;nade on the 
68 Supreme Court of-Appeals of Virginia. 
articles_ named in within list attached. No bond given and 
left where found. 
HERBERT MERCER, 
Sheriff of the City of Richmond, Va. 
By: S. B. WINGFIELD, 
Deputy Sheriff. 
Sheriff fee $.50 due. 
Executed in the City of Richmond, Va. By Delivering a 
copy of within 5-29-85. Attachment to W. N. Street, Vice-
Pres. & Cashier of the Bank of Commerce & Trusts, in per-
son. Place of business of said street being in said City of 
Richmond at 8 :45 .A.. M. · 
J. HERBERT MERCER, 
Sheriff of the City of Richmond, Va. 
By: S. B. WINGFIELD, 
Deputy Sheriff. 
Sheriff fee $.50 Due. 
page 71 ~ EXIDBIT 18 . 
. 
The Commonwealth of Virginia, 
To the Sheriff of the City of Richmond-Greeting: 
The Central National Bank .of Richmond, Va. having fHed 
in the Clerk's Office of our Circuit Court of the City of Rich-
mond a Petition for an attachment against ·First & Merchants 
National Bank of Richmond, Va. and State-Planters Bank 
& Trust Company of Richmond, Va. to recover of the prin-
cipal defendant John J. or John Y. Clancey and B. R. Swift 
the sum of Four Thousand Five Hundred Dollars and the 
said Petition alleging that the claim of the Petitioner is be-
lieved to be just, and that the Petitioner is entitled to or ought 
to recover, at. the least, the suin of Four Thousand Five Hun-
dred Dollars with interest thereon from the 28th day of May, 
1936, till paid and that the defendants John .J. or John Y. 
Clancey & B. R. Swift are not residents of this State, and 
have estate or debts owing to said defendants within the City 
of Richmond, or that said defendants being a non-resident of 
this State are entitled to the benefit of a lien, legal or equitable, 
Central Natl. Bk. v. First & Merchant's Natl. Bk. 69 
on property, real .or personal, within the City of Richmond: 
or Are removing, or are about to remove, out of this State 
with intent to change their domicile; or Intend to remove or 
are removing, or have removed the specific pr.operty sued for, 
or their own estate, or the proceeds of the sale of their prop-
erty, or a material part of such estate or proceeds, out of this · 
State, so that there will probably not be therein 
page 72 ~ effects of the said defendants sufficient to satisfy 
the claim when judgment is obtained therefor, 
should only the ordinary process of law be used to obtain 
the judgment; or Are converting, or are about to con-
vert or have converted their property of whatever kind, or 
some part thereof, into money, securities, or evidences of 
debt, with intent to hinder, delay or defraud his creditors; 
or Have assigned or disposed of, or are about to assign or 
dispose of their estate, or some part thereof, with intent to 
hinder, delay or defraud their creditors; or Have absconded, 
or are about to abscond from this State, or have concealed 
himself therein to the injury of "their creditors, or are fugi-
tives from justice. 
Therefore we command that you attach the specific prop-
erty claimed in the Petition, to-wit: All moneys and prop-
erty of every description in the possession or under the con-
trol of the co-defendants and belonging to the principal de-
fendants or either of them and so much more of the real and 
personal property of the said principal defendants as shall 
be necessary to cover the damages for the detention thereof 
and the costs hereof or the property mentioned and sought to 
be attached in the said Petition, to-wit: . . . . . . . . . . and so 
much of the lands, tenements, goods chattels, mon~y and ef-
fects of the said principal defendants not exempt from execu-
tion as will be sufficient to satisfy the plaintiff-demand. 
And upon the plaintiff executing the bond required by law, 
that you take possession of the tangible personal 
page 73 ~ property and safely keep the same in your posses-
sion to satisfy any judgment that may be recov-
erP.d by the plaintiff in this attachment and summon the said 
principal defendants, John J. or John ·Y. Clancey and B. R. 
Swift if they or any of them be found within your bailiwick 
or any county or city wherein you may have seized property 
under and by virtue of this writ to appear before our said 
Circuit Court of the City of Richmond, at the Courthouse 
thereof, on the 15th day of June, 1936, and answer said Peti-
tion or state the grounds of their defense thereto. We fur-
. there command you to smnrilon the said First & Merchants 
National Bank of Richmond, Va. and State-Planters Bank & 
Trust :Company, Richmond, Virginia, eo-defendants, to ap-
7CJ Supreme Court of Appeals of Virginia. 
pear before our. said Circuit Court of the City of Richmond; 
at the Courthouse on the said 15th day of J -q.ne, 1936, in per-
son and submit to an examination on oath touching their in-
debtedness to the said principal defendant and the personal 
property of the said defendant in their .poss.ession, or with 
the consent of the Court, first o btai~ed, fiie an answer in writ-
.ing,·under oath, stating whether or not they are indebted, and, 
if so, the amount thereof and the time of matmity, ot whether 
they have in their possession any personal property belong-
ing to the said principal defendants, and, if so, the nature :arid 
value thereof. _ . . 
· And that you make return thereof on the said 15th day of 
June, 1936. · 
Witness, Walker C. Cottrell, Clerk of our said Court, at the 
Court-house, the 28th day of May, 1936, and in the 160th year 
of the Commonwealth. 
WALKER C. COTTRELL, Clerk. 
WALKER .C. COTTRELL. 
page 74 }- (On reverse side of attachment) 
.Central National Bank, 
'IJ. 
John J. 1Clancey and B. R. Swift, Prin. Defendants, First & 
Merchants Natl. Bank, State-Planters Bank & Trust Co . ., 
Co-Defendants. · · 
· .ATTACHMENT TO 15TH DAY OF JUNE, 1936. 
ALVIN B. H"f!TZLER, p. q. 
R. G. ANDREWS, Asst . .Cashier, 
J. W. BOWLES, Asst. Cashier, 
1st & Mer. Bank. 
5/29/36. 
118 Arcade Bldg.· 
' I 
Executed in the City of R~chmond, Va. By Delivering a 
copy of within. 5-29-36. Attachment to J. W. Bowles, Asst. 
Cashier of First & Merchants N atl. Bank and another copy 
to R. G. Andrews, Asst. Cashier or State-Planters Bank & 
Central·Natl. Bk. v. First & Merchants Natt Bk. 71 
Trust Co. each. one in person and place .of business of· each 
being in said City of Richmond at 8:45A.M. · ·· · 
J. HERBERT MERCER, · . 
Sheriff of the. City of Richmond, Va. ·· 
~y S. J. WINGFIEliD,. . .. 
Deputy Sheriff. 
Sheriff fee $1.00 due. 
page 75} EXHIBIT 18. . . . ~-... ,. 
Yirg~a~ 
In the Circuit Court of the CitY of :Richmond. 
. . . 
. The Central National Bank of Riclu,nond, Virginia, Plaintiff, 
'V. . . . 
John J. or John Y. Clancey and·B. ·R. SWift~ Principal De-
fendants and ·First & Merchants National Bank .of Rich-
mond: and State-Planters Bank and Ttust Company, Co.-
Defendants. · 
. . ~ 
ANSWER OF FIRST & MERCHANTS NATIONAL BANK 
OF R]CHMOND. 
This day came First & Merchants National Bank of Rich-
mond and, by leave of Court first obtained, files its ~nsw~ 
herein under oath and says: 
That said Bank held at the time of the service upon it of 
a copy .of the attachment herein, to-wit, on May 28th, 1936, 
to the credit of said John J. Clancy the sum of Five Hun-
dred and. Seven Dollars and Twenty-four Cents ($507.24), 
being the balance at that time standing upon its books to the 
credit of the account of said Clancy with said Bank; as sho'Wn 
bv a photostatic copy of said account herewith filed -as a part 
of this answer; that said Bank, as it is advised and believes, 
was not further or .otherwise liable to ·said. John J. Clancy or 
to said B. R. Swift and had not in its possession, actual or 
. . _ . constructive, any other personal property, choses 
· page 76 ~ in action, or other securities belonging to ·or to 
which said p·rincipal defendEJ,nts, or either of them, 
werP. justly entitled. - · · · .. 
And now· having fully· answered, this co:.defendant' prays 
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that it may be allowed to pay said sum of $507.24 into Court, 
subject to its proper orders in the premises, and that it may 
be hence dismissed with its reasonable costs in this behalf 
by it expended. 
And it will ever pray, etc. 
FIRST & MERCHANTS NATIONAL 
BANK OF RICHMOND, 
By C. R. BURNETT, 
Officer and Agent. 
State of Virginia, 
City of Richmond, To-Wit: 
This day personally appeared before me, the undersigned, 
a Notacy Public in and for the City of Richmond, in the State 
of Virginia, in my City aforesaid, C. R. Burnett, who, being 
by me first duly sworn, ~ade oath that he is the Officer and 
Agent of the ·First & Merchants National Bank of Richmond, 
·Co-defendant in the above proceeding, hereunto duly au-
-thorized, and that the matters and-things stated in the fore-
going answer are true. · 
My commission expires May 5, 1939. 
~iven under my hand this 13th day of August, 1936. 
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COPY. 
J. D. HUNTER, 
Notary Public. 
(On Bank of Commerce and Trusts Letterhea.d). 
Clerk, Circuit .Court, 




June 15, 1936. 
We bold attachment in favor of The Central National Bank 
of Richmond v. Fred B. Reeves and· E. C. Pitts in the amount 
of $3,475.00 plus interest, returnable in your court today. 
This is to inf.orm you that we are holding in the account 
Central Natl. Bk. v. First & Merch.ants· Natl. Bk. 73 
of Fred B. Reeves the sum of $483.72 subject to this attach-
ment. · · 
Very truly yours, 
RDC/SC. 
(s) R. D. CURTIS, 
Assistant Cashier. 
page 78 ~ And now at this day, to-wit: at a Law and Equity 
·Court of the City of Richmond, held the 12th day 
of October, 1937. 
This day came the .plaintiff in the above-entitled action by 
its attorneys and likewise came the defendant to the above-
entitled action .by its attorneys, and said defendant, having 
filed a statement of its Grounds of Defense to plaintiff's No-
tice of Motion for Judgment, and said plaintiff and defend-
ant, by their attorneys, having signed and filed in open court 
a Stipulation and Agreement in writing that the facts therein 
set forth, including those shown in the Exhibits filed there-
with, being Exhibits Nos. 1 to 18, inclusive, constituted the 
facts in this causP. to be incorporated in the record, whereby 
it was agreed that said plaintiff and defendant, respectively, 
assert the claims and rights set forth in said Notice of Motion · 
for judgment and said Grounds of Defense thereto, and upon 
which the judgment of the court is asked as to their respective 
rights under the law and sa:id cause having been fully argued 
by counsel for plaintiff and defendant, both orally and in 
writing, and submitted to the court for judgment upon said 
record as aforesaid; and the court having taken time to con-
sider and the defendant having· paid into court to the Clerk 
the sum of $351.00 with interest thereon from May 29, 1936, 
to the date of said payment and llaving pleaded that it was 
not indebted to the plaintiff to a greater amount than said 
sum, which said amount the plaintiff refused to accept in full 
satisfaction of its claim, the court doth :find for the defendant; 
and doth order and adjudge that the plaintiff take 
page 79} nothing by its action herein save and except the 
said sum of $351.00, with interest thereon as afore-
said, deposited with the Clerk of said court, that said Clerk 
do pay over said sum to said plaintiff, and that the defend-
ant, said First and Merchants National Bank of Richmond, do 
recover and have judgment against the plaintiff, said Central 
National Bank of Richmond, for its costs by it about its de-
fense herein expended. 
74 §tlpr~~S · :eBlitt Bf ~!)~~it~ Sr Vi$f1Ut: 
T6 i\rliib~ iihtiSn of tn~ etilli-t in \!nteHng jtidgin~lit fOr . $.~ 
defendant as aforesaid the plaintiff duly objects and exrl~ta: 
page 80 I~ I, Luth~r LibbY, ei~Ht ot Hi~ Law and Equity 
.;.·.,.
1 
~ ._Qqur.~ _9f .~h~ City of Ric~ond, do hereby <:ertify t~at ~htt ~~-f~gti~g~ 1s h. tru.e transcript of the. record 1n the ao3v~ ~lit1ti~tl ~i\rts~ where1n The Central N at1onal ~ank of 
Richmond is complainant and First and Merchants N'~tit\iiiil 
:Bank of Richmond defendant and that the defendant had ali~ lintlH~ S£ iii~ 1ht~nHbii af'ili~ ·sdfuUltiiiiil. nt to il~p,,l~ rot-~\1Sli th\11~~fi~i: .LJ ~r~. . fJ J 
Witness my hand this 3rd day of NovemB~f; H)3f: 
ttl~H:·E-R I=imBY~ ~~fk. 
-m~bra $~tl:l1d: . 
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